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P-R-O-C-E-E-D-I-N-G-S

3:34 p.m.
CHAIRPERSON GRIFFIS: Good afternoon,
ladies and gentlemen. Let me call to order the

th

afternoon session of the 5 of April 2005 Public

Hearing of the Board of Zoning Adjustment of the

District of Columbia. My name is Geoff Griffis,
Chairperson. Joining me today is the Vice Chair, Ms.
Miller, and Mr. Etherly. Representing the National

Capital Planning Commission with us is Mr. Mann, and
representing the Zoning Commission this afternoon is
Mr. Hildebrand.

Copies of today's hearing agenda are
available for you. They are located on the wall where
you entered into the hearing room. Please, pick it up
and you will see what we will get accomplished very
quickly in this afternoon session.

It should be noted that we are being
recorded in two fashions. First of all, the most
important, the Court Reporter sitting on the floor to
my right is creating the official transcript. We are
also being broadcast 1live on the Office of Zoning's
website.

Attendant to both of those, we ask several

things. First of all, I would ask that people turn
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off their cell phones and beepers, at this time, so
that we don't have a disruption of the proceedings and
the recording and transmissions. Secondly, I would
ask that people that are here today that are
anticipating presenting to the Board £fill out two
witness cards prior to coming forward to speak to the
Board. The witness cards are available at the table
where you entered into, also the table in front of us.

Prior to coming forward, you can give those to the
recorder, who is sitting to my right.

When coming forward to speak to the Board,
make yourself comfortable at the table. You will need
to state your name and address for the record once
prior to providing testimony for the Board, and then
move ahead right into that testimony. We'll just make
sure that your microphone is on when you do speak. To
be absolutely clear, anything that 1is said in the
proceedings today, obviously, all of our proceedings
are in the open and before the public, or maybe not
obviously, but now that I have told vyou, it is
obvious.

But the important aspect of that is that
you must be on a microphone in order to be part of
this hearing and ©proceeding and part of the

transcript. So take your time, get yourself up to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

table and make yourself comfortable.

The order of procedure for special
exceptions and variances is: First, we hear from the
applicant, their case presentation and any witnesses
that they have. Secondly, we hear from the Government
Agency reporting on each application. Third, we will
hear from the Advisory Neighborhood Commission within
which the property is located. Fourth, we will hear
from persons or parties in support of an application.

Fifth, we will hear from persons or parties in
opposition to an application. And sixth, finally,
we'll have closing remarks by the applicant.

We do have a continuation of an appeal
this afternoon. I will pick that up as we call the
case and assess and clearly lay out where we are in
that proceeding, as it is different than special
exceptions and variances.

Cross examination at all hearings and
proceedings before the Board i1is permitted by the
applicant and parties within the case. The ANC within
which the property is located is automatically a party
in the case and, therefore, is afforded all those
opportunities as a party in addition to being able to
cross examine witnesses.

The record will be closed at the
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conclusion of the entire hearing on a case. We will
keep the record open if needed for the receipt of
additional information, and this Board will be wvery
specific on its request for information, what is to be
submitted and when it is to be submitted into the
Office of Zoning. After that material is received, it
should be perfectly understood that the record is then
closed and no other information is accepted for our
deliberation and decision.

The Sunshine Act requires that this Board,
as I have said, conduct all its proceedings in the
open and before the public. This Board may enter into
Executive Session, both during or after a hearing on a
case, and that would be for the purpose of
deliberating on a case and/or for just reviewing the
record on a case. This is in accordance with our
rules, procedures and regulation. It is also 1in
accordance with the Sunshine Act.

The decision of this Board in contested
cases of which all proceedings before the Board of
Zoning Adjustment are contested cases must be based
exclusively on this record that is going to be created
before us today. Therefore, we ask that people
present not engage Board Members outside of the public

presentation in any sort of conversation or
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information exchange or just giving the appearance of
receiving information that is outside of the public
record.

That being said, let me ask all those who
are planning to testify today, well, actually, let me
say a very good afternoon, Ms. Bailey, to you on my
very far right with the Office of Zoning. Mr. Moy
will also be joining us closer on the dias with the
Office of Zoning. Let me ask all those that are
planning to testify today that have not previously
been sworn in if you would, please, stand and give
your attention to Ms. Bailey. She is going to swear
you in. Anyone that will provide testimony today,
please, stand.

MS. BAILEY: Please, raise vyour right
hand.

(Whereupon, the witnesses were sworn.)

CHAIRPERSON GRIFFIS: Good. Thank you all
very much. Thank you, Ms. Bailey. At this time, the
Board will consider any preliminary matters.
Preliminary matters are those which relate to whether
a case will or should be heard today. Requests for
postponements, withdraws or whether proper and
adequate notice has been provided are elements of

preliminary matters.
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If you are not prepared to go forward with
a case today or vyou believe the Board should not
proceed with a case on our agenda today or you have
any other type of preliminary matter, I would ask that
you come forward and have a seat at the table behind
all the mechanical equipment that has now been set up,
as an indication of having a preliminary matter.

Ms. Bailey, let me turn to you and see if
you are aware of any preliminary matters for the
Board's attention at this time.

MS. BAILEY: Mr. Chairman, Members of the
Board, good afternoon. Yes, sir, there 1is one, and
that has to do with Application No. 17299 of Joseph
and Elizabeth Finnegan. That application was
withdrawn, Mr. Chairman.

CHAIRPERSON GRIFFIS: Very well. You say
that Application 17299 has been withdrawn?

MS. BAILEY: That's right.

CHATRPERSON GRIFFIS: Then no action from
the Board is required. Is that correct?

MS. BAILEY: Yes, sir.

CHAIRPERSON GRIFFIS: Excellent. Very
well. Yes?

MR. AGUGLIA: Is this a request for

preliminary matter in either case before the Board and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

any case or the next case you're going to call?

CHAIRPERSON GRIFFIS: It depends on the
preliminary matter. What do you have?

MR. AGUGLIA: This 1s Richard Aguglia
representing the property owners in Case No. 17285.
Mr. Carome submitted a pleading, another pleading
yesterday after we had agreed that all pleadings would
be filed on or before March 30 at 3:00. And again,
the reason and the rationale for that was we had
received two or three of these little bundles at the
11" hour and didn't allow us to properly --

CHATIRPERSON GRIFFIS: Okay. I see. What
I'm going to do is this is substantive in the case
presentation.

MR. AGUGLIA: Yes.

CHAIRPERSON GRIFFIS: Of course, as this
is an ongoing. So what we will do is call this as a
preliminary matter when the case is called.

MR. AGUGLIA: Yes.

CHATRPERSON GRIFFIS: We have one
application prior to this that we're going to proceed
with first, 1f I'm not mistaken on our schedule, and
then we'll get to this and the Board is aware of that
concern, at this time. So with that, why don't we

call the first case in the afternoon?
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MS. BAILEY: Application No. 17298 of
Tashir Lee, pursuant to 11 DCMR 3103.2, for a variance
from the lot occupancy requirements under section 403,
a variance from the side vyard requirements under
section 405, a wvariance from the minimum lot area
requirements under section 401.1 and a variance from
the off-street parking requirements under subsection
2101.1, to allow the conversion of an existing
apartment house from four units to six in the R-4
District at premises 1507 4" Street, N.W., Square 521,
Lot 835.

CHATRPERSON GRIFFIS: Excellent. Are we
ready to go?

MR. RAY: Good afternoon.

CHAIRPERSON GRIFFIS: Yes. Yes, if vyou
wouldn't mind introducing yourself, name and address,
for the record?

MR. RAY: My name is Todd Ray. I'm with
Studio 27 Architecture. We're at 1600 K Street, N.W.
in D.C. Phone number (202) 939-0027.

MR. LEE: And my name is Tashir Lee.

CHAIRPERSON GRIFFIS: Your microphone 1is
not on.

MR. LEE: Tashir Lee, 1622 New Jersey

Avenue, N.W., Apartment 1, (202) 462-8117.
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CHATIRPERSON GRIFFIS: Excellent. And are
you aware that there is a request for party status in
this case?

MR. RAY: What? Can you speak up? What
did you say? I'm sorry.

CHAIRPERSON GRIFFIS: There is a request
for party status in this case from Doris and Karl
Sensabaugh.

MR. RAY: Yes, sir.

CHAIRPERSON GRIFFIS: Is that the way?
Are they present? Yes. Okay. Do you not have copies
of this?

MR. RAY: Well, I think, is this the tree?

CHAIRPERSON GRIFFIS: You keep turning
that off. There you go.

MR. RAY: Is this the tree?

CHAIRPERSON GRIFFIS: Is this the tree?

MR. RAY: Tree issue, yes.

CHAIRPERSON GRIFFIS: This is the tree
issue.

MR. RAY: Okay.

CHAIRPERSON GRIFFIS: You're aware of the
issue?

MR. RAY: We are aware of that and

actually Tashir and I have been discussing it, because
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it's one of the issues Tashir became -- I'm speaking
for them in response to the letter, actually.

CHAIRPERSON GRIFFIS: Okay. No need.

MR. RAY: Okay.

CHAIRPERSON GRIFFIS: Board Members, if
you wouldn't mind taking this up, I'll take quick
comments from Board Members and if you have questions
of the requested party, applicant. Any comments?

VICE CHAIR MILLER: I have a comment. It
appears from the filing that a case hasn't been made
showing how this party is uniquely affected by the
relief that is being sought here with respect to the
variances. There is a complaint. Basically, the
parties say that they oppose him being granted the
variance due to his refusal to cut down the huge oak
tree located in the back yard at 1507 4™ Street, N.W.

So just based on that, I don't see the connection to
the wvariance case. Perhaps if they want to come
forward and explain it, you know.

CHATRPERSON GRIFFIS: Okay. Other
comments, Board Members?

COMMISSIONER HILDEBRAND: I agree with Ms.
Miller.

CHAIRPERSON GRIFFIS: 1Indeed. Is there an

opposing view? Very well. Mr. and Mrs. Sensabaugh,
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did you want to add to the information that you
provided in the request for application or if not,
then you can get a sense of the Board in terms of
whether they would grant party status. Let me just
say also while you are putting that together, please,
come forward and have a seat.

There are two means, direct means for
participating in a case. Of course, if you are not
granted party status, that doesn't preclude you from
providing testimony as an individual and, in fact, we
would encourage you to stay and provide testimony as
an individual. Being granted party status in the
case, obviously, rises to a higher level of
participation. But with that, let me --

VICE CHAIR MILLER: Mr. Chairman?

CHATRPERSON GRIFFIS: Yes?

VICE CHAIR MILLER: Sorry. Since I made
that statement, I want to Jjust note it has been
brought to my attention that they raise an additional
reason and that 1is that granting the variance will
negatively impact the availability of on-street
parking on P Street between 3™ and 4% Streets. But I
guess my question to them is still the same.

CHAIRPERSON GRIFFIS: Right.

VICE CHAIR MILLER: The standard for party
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status is to show how you are uniquely affected by the
relief that is being sought.

CHAIRPERSON GRIFFIS: If you wouldn't
mind, I'm going to have you just turn that microphone
on next to you. That one will work. Perfect. 2And if
you could just state your name and address for the
record?

MS. SENSABAUGH: All right. Mr. Chairman
and Members of the Zoning Commission, my name is Doris
J. Sensabaugh. My husband, Karl E. Sensabaugh, and I
own property at 311 P Street, N.W.

CHAIRPERSON GRIFFIS: Excellent.

MS. SENSABAUGH: Which is adjacent.

CHAIRPERSON GRIFFIS: Indeed.

MS. SENSABAUGH: To 1507 4% Street, N.W.,
the property which has been previously mentioned
today.

CHAIRPERSON GRIFFIS: I know.

MS. SENSABAUGH : I'll eliminate the
introduction here.

CHAIRPERSON GRIFFIS: Okay. Actually,
don't eliminate anything at this point. We're in a
very preliminary matter here and that is whether we
grant you party status or not.

MS. SENSABAUGH: Oh.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

CHAIRPERSON GRIFFIS: So the direct
guestion has come up, how can vyou add to vyour
application for party status on how vyou would be
uniquely or distinctly impacted if this was approved.

You've raised the issue of parking, which on-street
parking, which I'm not sure -- well, there it is. You
can talk more specifically on how vyou would be
uniquely or distinctly impacted and the issue of the
tree not coming down. Are there other aspects that we
should be aware of?

MS. SENSABAUGH: Well, I suppose I have
covered everything in what was submitted to you.

CHATIRPERSON GRIFFIS: Okay.

MS. SENSABAUGH: But this tree could cause
a hazard by falling into the back yard.

CHATRPERSON GRIFFIS: Indeed. Indeed.
And we don't disagree with that nor do we agree with
it, as we don't know all the facts vyet. However, at
this time, I think we need to establish the party
status. And let me just state again if you are denied
party status, you are still invited, in fact,
encouraged to present testimony as a person and there
will be an appropriate time after the applicant has
presented their case where vyou would address the

Board.
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MS. SENSABAUGH: Oh.

CHAIRPERSON GRIFFIS: Okay. Board
Members, last comments? Very well. I think it 1is
appropriate then to look to the Sensabaugh family to
present as persons. I don't see that the requirement
for granting party status or met in this application
and would move denial of the party status request. Is
there a second?

BOARD MEMBER MANN: Second.

CHAIRPERSON GRIFFIS: Thank you, Mr. Mann.

Is there further deliberation or discussion? Not

having any, we do have the motion before us. Let me
ask for all those in favor to signify by saying aye.
Aye.

ALL: Aye.

CHAIRPERSON GRIFFIS: Opposed? Very well.
We're going to get through the case presentation, the
Government reports, Office of Planning, etcetera, and
then I want to call you up for testimony.

MS. SENSABAUGH: All right. Thank you.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. Let's move ahead then. Yes?

MR. RAY: We have received and reviewed
the Office of Planning report and we are in total

agreement with the Office of Planning report. We do
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have one question regarding the aspect that was denied
and we would 1like to raise that as a question and
actually maybe extend it as the request to be
considered.

CHATIRPERSON GRIFFIS: I don't understand.

MR. RAY: Okay. I'm in complete agreement
except with the denial.

CHAIRPERSON GRIFFIS: Okay. That's a good
position to hold.

MR. RAY: What I would like to say is that
the Office of Planning has taken a position and we
understand the position of denying us the application
for the additional ©percentage increase for 1lot
occupancy. And because we are requesting -- well,
currently we have an existing condition that exceeds
our allowable 1lot occupancy and we are asking for
additional lot occupancy to provide two things.

One i1s for modernizing of a stair, which
the Office of Planning has taken the position that
they agree with, and that's important, because it's a
life safety increase and a betterment for the existing
condition. And the second one that we are asking for
is actually for balconies, balconies on the front of
the building and for the back of the building. And we

are doing that because these particular units are 650
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square foot, two-bedroom units. They are very small
and we're trying to extend it out to give a better
quality of life space for an exterior condition.

In doing that, however, the existing
building is currently set 5 feet back from the front
setback line and we are actually trying to extend our
balconies to the front setback line to make it more in
keeping with the adjacent facades and basically
creating the wurban front that is allowed. So the
guestion is well, that's wonderful and excellent, but
what is the hardship?

CHATRPERSON GRIFFIS: What are the
practical difficulties?

MR. RAY: Or the practical difficulty. I
would say that our site 1is actually unique and
exceptional because of the existing building and where
it is located. It's 5 feet back from the property
line. And typically a balcony or 1let's say a bay
window would be allowed to project into or from the
front setback line forward. But simply because we are
setback currently 5 feet from the property line, we're
not allowed to do that. So that's our practical
hardship.

A uniqueness about this case, actually I

would also say, is that we are -- it's a multi-family
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residential structure, which is 40 percent occupancy
is allowed. We are asking for about a 59 percent
occupancy. The Office of Planning has taken the
position that we could be granted, I think it is, 56.4
percent occupancy. All of the adjacent structures are
-- fall into, I think it's the, single-family
dwelling, flats, churches and public schools.

And so that means all of our adjacent
structures actually have and are permitted a 60
percent lot occupancy. And so our occupying of 60
percent of the lot is actually not dissimilar to the
adjacent buildings. Did I just totally confuse that
matter?

VICE CHAIR MILLER: It sounds 1like vyou
made some good points, but you went very quickly.

MR. RAY: Okay.

VICE CHAIR MILLER: And I want to make
sure that I --

MR. RAY: Okay.

VICE CHAIR MILLER: -- really fully
understand them, because, you know, it sounds like it
would be an improvement to have these balconies. But
we have to meet the variance test.

MR. RAY: Right.

VICE CHAIR MILLER: Or we have to find
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that you have met the variance test.

MR. RAY: Exactly.

VICE CHAIR MILLER: So I missed your point
number one about your neighboring properties are
allowed to go to 60 percent, the single-family
dwellings are allowed to 60 percent, but you are only
allowed to 407

CHAIRPERSON GRIFFIS: This is an R-4 Zone.

An R-4 Zone, of course, single-family are allowed 60
percent and all other structures or enumerated
structures are dropped down to 40 percent.

MR. RAY: Yes.

CHAIRPERSON GRIFFIS: It's pretty clear it
looks like the intent of that regulation in
stipulating that is the fact of as you go to multiple
units, multiple dwellings, apartment buildings, they
didn't want them to occupy large 60 percent, because
they figured conceivably, I'm projecting here the
intent of the Zoning Commission, but conceivably it
was that they would be in its density and its size
overwhelm a more single-family or row dwelling type of
development.

VICE CHAIR MILLER: Maybe you can clarify
the one other point that sounded significant that I

didn't quite totally get.
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MR. RAY: Okay.

VICE CHAIR MILLER: The 5 feet behind the
building setback line or something you said you were
unique.

MR. RAY: I don't have a picture with me.

Okay.

CHAIRPERSON GRIFFIS: Is it a property
line or is it a building restriction line?

MR. RAY: It's actually the property line.

The front property 1line. The building is setback.
Let's see, all of the adjacent structures are built to
the front property 1line. Our's for whatever reason
was built 5 feet behind the front property line.

VICE CHAIR MILLER: Okay.

CHAIRPERSON GRIFFIS: And then there is
public space? There's essentially green space?

MR. RAY: There's public space in front of
it.

CHAIRPERSON GRIFFIS: Off the private and
if I understand your presentation of the case is it's
two-fold. One is look the adjacent properties are at
the property line at the front. It sets that building
edge. For some reason, this being built before the
Zoning Regulations or anything else, 1is setback

farther. So it kind of is the, how do we say that,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

misfit of the block.

MR. RAY: It is the misfit of the block.

CHAIRPERSON GRIFFIS: And so what you are
saying is, what you are proposing actually is aligning
with the adjacent properties. Now, the other point I
think I understood you saying is that often times then
a building might be built to the property line, but a
bay might be projected over onto public space?

MR. RAY: Right.

CHAIRPERSON GRIFFIS: For instance, 1like
the townhouse or anything else in an R Zone might be
or the lessor. I see. Other guestions?

VICE CHAIR MILLER: So what is preventing
you from going to the property line is only the 1lot
occupancy limitation?

MR. RAY: Exactly.

VICE CHAIR MILLER: Okay.

CHAIRPERSON GRIFFIS: And something
projected over the property line wouldn't count
towards lot occupancy, so that bay that would project
over would --

MR. RAY: Exactly.

CHAIRPERSON GRIFFIS: -- not be counted in
that. Okay. How does it compare with the extension

in back to the adjacent properties if we're being
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asked to review?

MR. RAY: The front conditions?

CHAIRPERSON GRIFFIS: Or to 1look at the
fronts they are not aligning, but are the rear --

MR. RAY: The rear --

CHAIRPERSON GRIFFIS: -- footprints
aligning?

MR. RAY: The rear? I think there is a
difference of, I actually would have to look at my
site plan, maybe 10 feet at the most. 8 to 10 feet.
It's not significant, in my mind.

CHATRPERSON GRIFFIS: And what is the use
of the adjacent properties? Is it multi-family or is
it --

MR. RAY: One appears to be a flat from
our understanding. We haven't been able to actually
ascertain that, but it's residential in nature and has
two entries. And the one adjacent to that is Howard
University.

MR. LEE: Howard University.

MR. RAY: An annex, social work annex.

CHAIRPERSON GRIFFIS: Really? Did we
approve that? Okay. So it's used as classrooms?

MR. LEE: No, I think it's just -- I have

never been in there.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIRPERSON GRIFFIS: Housing?

24

MR. LEE: But they have a sign. I think

it's administrative.

CHAIRPERSON GRIFFIS: Oh, administrative

offices.
MR. LEE: Right.

CHAIRPERSON GRIFFIS: I see.

Okay.

MR. RAY: If you look at this particular

site, you can see that, the difference in the back and

that's within your packages.

CHAIRPERSON GRIFFIS: Indeed.

VICE CHAIR MILLER: What exhibit were you

pointing to exactly?

MR. RAY: I'm sorry?

VICE CHAIR MILLER: So the record picks it

up also.

MR. RAY: Okay.

CHAIRPERSON GRIFFIS: Exhibit 27.

MR. RAY: Thank you.

CHATRPERSON GRIFFIS: Okay. Any other
questions?

VICE CHAIR MILLER: For clarity, for my

clarity, I guess.

MR. RAY: I'm sorry?

VICE CHAIR MILLER: I got your point about
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the uniqueness and the practical difficulty in the
front. I didn't get it in the back. Do you want to
articulate that a little more?

MR. RAY: The back I cannot actually make
an argument for and so that I would say that the
percentage we feel as though it's --

MR. LEE: I'll take a stab at the
argument.

MR. RAY: Okay. Okay. I would 1like to
say that we have an existing rear balcony.

VICE CHAIR MILLER: What?

MR. RAY: We have an existing rear balcony
that we were going to replace and footprint. We would
like to enlarge that footprint if possible. And
Tashir is going to take --

MR. LEE: All humor aside, the wunits
currently contain wvery small balconies, which given
their existing state will come down and we will be
rebuilding. So instead of building something that was
inherently too small for that spot anyway, we wanted
to increase it slightly to make it a more useable
living space for the residents. Part of the idea of
adding space to the front through the balconies, one,
is to again meet the setback and kind of create that

kind of even facade.
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But in the back, I guess, 1it's also to
provide more useable space. We are Dbasically
landlocked, so there is a significant back yard that
is not being used probably efficiently, for a lack of
a better word. We can't really park back there, so
what better way to use a back yard than to have a
decent enough structure where you could sit out and
enjoy come coffee or tea and kind of really use the
back yard in a more constructive manner.

CHAIRPERSON GRIFFIS: Can you get there
from the front of the building or do you have to go
through the building?

MR. LEE: Well, I mean, as a general
matter, this particular 1location 1is on New Jersey
Avenue, which is a relatively busy Dblock. While I
think people would obviously like to enjoy their fun
balconies on occasion, I think their primary kind of
recreational outside use of the house would probably
be in the back.

CHAIRPERSON GRIFFIS: Right.

MR. LEE: The back yard.

CHAIRPERSON GRIFFIS: But I mean, can you
walk on the street back to the rear?

MR. RAY: Through the building. Through

the building primarily. Through the Dbuilding
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primarily. There are small passages on either side
that are going to be closed down.

CHAIRPERSON GRIFFIS: Okay. They are
going to be closed?

MR. RAY: Yes.

CHAIRPERSON GRIFFIS: Yes, I see.

MR. LEE: The difference in size, Todd, I
guess was a matter of how many feet between the
existing and the --

MR. RAY: Yes, it's 1like a percent
difference in occupant -- lot occupancy to achieve a
larger rear balcony. If we could go to the full build
out of a 60 percent, which is the balance of everyone
else is on the block, that would give us our full
balconies front and back.

CHAIRPERSON GRIFFIS: I mean that's an

interesting kind of threshold or comparative level to

look at. But, I mean, the regulations are pretty
clear.

MR. RAY: No, the regulations are very
clear.

CHAIRPERSON GRIFFIS: You want 60 percent.
So what we're looking at is just the unigqueness and
the practical difficulty. And what I understand you

are saying is that 1look, vyou've got existing rear
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balconies of diminished size. You are trying just to
expand those. What is fascinating is if you look at
the site elevation or what would be evident in this
section also, Board Members, but the proposed south
elevation.

If you look at the first floor, the open
balcony and the stairs down to the rear yard and the
rear yard that is not accessible through the street,
but only through that building, that area, that open
balcony and stairs don't count towards lot occupancy.

MR. RAY: Right.

CHAIRPERSON GRIFFIS: There are structures
allowed in an open area, so they would be allowed in
the rear vyard. So then since you have that already
established in there and then the Dbalconies above
aren't impacting additionally, Dbut are, obviously,
then counting towards the lot occupancy, if I'm not
mistaken. Okay. Interesting. Anything else? Any
other questions from the Board? Anything else from
the applicant, at this time? Good. We'll get back to
you. Let's go to the Office of Planning then and wish
them a very good afternoon.

MR. MORDFIN: Good afternoon, Chairman and
Members of the Board. I'm Stephen Mordfin with the

Office of Planning. The applicant is requesting three
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area variances in order to modernize and expand an
existing nonconforming apartment house within the R-4
Zone District that was constructed prior to the
adoption of the Zoning Regulations.

The expansion includes the addition of a
third floor or two additional wunits. The first
variance is to lot size. The existing lot is 3,735
square feet in area, 1less than the minimum 4,000
square feet required. However, the lot predates the
Zoning Regulations and it is not possible to increase
the area of this lot. It would be an exceptional
practical difficulty to require the applicant to
provide the entire 4,000 square feet. Therefore, the
Office of Planning recommends approval of this
variance request.

The second variance is for parking. The
Zoning Regulations requires one parking space for the
additional two units. No parking is required for the
existing four units, because they predate the adoption
of the Zoning Regulations. However, the subject
property is unique in that it has no alley access and
the existing structure on the property prevents
vehicular access to the rear year through its side
yards. As a result, the applicant is wunable to

provide on-site parking. Therefore, the Office of
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Planning recommends approval of this variance request.

The third wvariance request is for 1lot
occupancy. The existing lot occupancy is 54.8 percent
making the building nonconforming for lot occupancy.
Section 2001.3 of the Zoning Regulations permits
enlargements or additions to nonconforming structures
for ordinary repairs or modernization. The applicant
requests to increase the lot occupancy to 56.4 percent
to allow for the modernization of the stairwell
bringing it into conformance with the Building Code,
consistent with section 2001.3. Therefore, the Office
of Planning recommends approval of this request.

The application further requests to
increase the lot occupancy to 59 percent to permit the
addition of exterior balconies, the expansion of the
rear porches and the extension of the building in the
front increasing the nonconforming aspect of the
structure. As these are not modernizations or
ordinary repairs and alterations, these modifications
to the existing structure are not consistent with the
provisions of section 2001.3. Therefore, the Office
of Planning recommends denial of the request to
increase the lot occupancy to 59 percent. And this
concludes the report by the Office of Planning.

CHATIRPERSON GRIFFIS: Thank vyou. You
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don't think balcony increases could be classified as
modernizations? People are getting bigger. They need
a lot more outdoor space in this modern life.

MR. MORDFIN: Well, typically, I think a
modernization is something bringing it up to current
standards.

CHAIRPERSON GRIFFIS: I see. So more in
turn something that would be perhaps code required or
code somehow informed?

MR. MORDFIN: Code required, right.

CHAIRPERSON GRIFFIS: Okay.

MR. MORDFIN: And sometimes the
modernization includes the addition of elevator shafts
and the 1like to bring it into current code. An
exterior balcony isn't a requirement and so,
therefore, we didn't --

CHAIRPERSON GRIFFIS: Understood.

MR. MORDFIN: -- call it a modernization.

CHAIRPERSON GRIFFIS: Okay. Other
questions of the Board? Ms. Miller?

VICE CHAIR MILLER: Good afternoon.

MR. MORDFIN: Good afternoon.

VICE CHAIR MILLER: I'm not sure I follow
your reasoning where you stop and say that you don't

support the request for a variance, because it's not
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consistent with 2001.3. I mean, 1t seems to me that
the reason that they are asking for a variance 1is
because it's not consistent with 2001.3.

MR. MORDFIN: Well, that's true. It's not
consistent with 2001.3. If the building were in
conformance with the lot occupancy requirements of the
R-4 Zone District and they needed a variance for
different aspects, maybe side yard or rear yard, that
wouldn't lead it into 2001.3. Perhaps that would be a
different situation. However, in this case, by
allowing for the increase in the 1lot occupancy, it
increases the existing nonconformity of the structure.

VICE CHAIR MILLER: Right. I mean, which
brings us then to the instance in which okay, that's
why they are seeking a wvariance. And so then my
question would be well, then we go to those three
elements for the variance test. And do you have or do
you want to address the applicant's arguments with
respect to uniqueness and practical difficulty and
whether -- and then you could also address the third
prong, which I don't think he addressed vyet. We
didn't ask him to.

MR. MORDFIN: All right. The uniqueness--
well, for the expansion of the balconies.

VICE CHAIR MILLER: For the balconies.
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MR. MORDFIN: The practical difficulty, I
mean, the existing building exceeds the maximum that's
permitted in the R-4 District and I don't see what the
practical difficulty is in that it's required to have
to add balconies on to a building. 1It's not that the
lot 1is wunusually shaped and makes it difficult for
them to expand this building. It has to do with the
existing structure not in conformance with the
existing regulations and then also the regulations in
2001.3, so I think, you know, it leads to both. I
think they have to prove the hardship, but then --

VICE CHAIR MILLER: Well, how about the
question about how small the apartments are? I mean,
do you see some validity to there being a need for
more living space?

MR. MORDFIN: I don't see that as a
hardship. Depending on how you have configured the
apartments and the number of bedrooms you wanted to
do, I don't see that as a hardship that the units are
not of adequate square footage.

VICE CHAIR MILLER: I guess 1is there a
practical difficulty in providing enough 1liveable
space?

MR. MORDFIN: Well, the existing units are

two bedrooms and I guess I'm not sure what enough
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liveable space, what that means. As two bedroom
units, you know, depending on how many people you have
living there, whether or not that's adequate space if
you have a family living there, 1f you have a couple
living there, 1if vyou have somebody with three
children, it's going to be different for each of them.
And for this application, I don't see how that would
play into the practical difficulty.

VICE CHAIR MILLER: Do vyou see a

substantial detriment that would be caused by the

balconies?

MR. MORDFIN: I don't see a substantial
detriment that would be caused by the balconies. No,
I do not.

VICE CHAIR MILLER: Okay. Thank you.

CHAIRPERSON GRIFFIS: Any other questions
from the Board of the Office of Planning? Let me ask
yvou this very quickly. As we go through this there
has been a lot of bantering back and forth about
hardship. But for clarity, this is an area variance
we're talking about. Uniqueness 1s a practical
difficulty. And if one was to meet, and the applicant
was to meet the aspect of uniqueness, which I think
they do, arising from the existence of this building

and its nonconformity, and they meet the practical
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difficulty of not being in compliance with the 1lot
occupancy, based on the fact that they are already
over the de minimis aspect of increasing the
balconies, how could you deny a portion of it based on
the same variance test, but approve a portion of it,
when the same variance test is being met?

It all arises out of 2001.3 for the Office
of Planning. Is that correct, Mr. Mordfin?

MR. MORDFIN: That's correct.

CHAIRPERSON GRIFFIS: Okay. Interesting
thought. Anything else? Very well, does the
applicant have any cross examination of the Office of
Planning? Any questions?

MR. RAY: I would 1like to say that I
actually thank Mr. Mordfin's time and effort as we
have worked forward with this, and so I appreciate
what he has done. I would say that after many of our
discussions and --

CHAIRPERSON GRIFFIS: Okay. Keep it for
closings. This is cross examination.

MR. RAY: Cross examination. Do you see
that there is actually a practical difficulty in the
building being setback 5 feet?

CHAIRPERSON GRIFFIS: Mr. Mordfin?

MR. MORDFIN: I don't see that as a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

practical difficulty having it setback 5 feet, because
I don't see where that makes it difficult to comply
with the provisions of 2001.3.

MR. RAY: And specifically related to
notions of balconies or bay windows that begin to be
allowed by ride under most conditions, except that our
building is now pushed back 5 feet, it removes that
permission or that allowance. So we can no longer
actually do something by right, because our building
is setback. And so I feel that that is a hardship.

MR. MORDFIN: Well, I don't see a building
that more than meets the minimum requirement as being
justifying a practical difficulty.

MR. RAY: Okay. Thank you.

CHAIRPERSON GRIFFIS: Anything else? Very
well. Let's move ahead then. Thank vyou very much,
Mr. Mordfin. It's an excellent report and coming to
be expected in its thoroughness. Let's move ahead
then to, wow, some are in the next case, the ANC. I
don't have any report from the ANC-5C. Is the
applicant aware of any report? Do you have a filing
from them? Is the ANC represented today, ANC-5C?
Thank you. I don't know what is this? What is this?

MR. RAY: It's a letter from the ANC and

basically it places great weight on the application.
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CHAIRPERSON GRIFFIS: Oh, this came in.

MR. RAY: It just came in it looks like.

CHAIRPERSON GRIFFIS: Weren't we handed
this before?

MS. BAILEY: We were handed one this
morning.

MR. RAY: From the date stamp on it, it

seems like it came in this morning.

CHAIRPERSON GRIFFIS: Oh, it did. I think
we were given this as we walked out here. Who knows
where it 1is now. All right. Very well. Can you
summarize this so I don't have to read it?

MR. RAY: The ANC has placed --

CHAIRPERSON GRIFFIS: The record, it is in
it.

MR. RAY: I opened that one. The ANC has
placed great weight behind us with two conditions that
they thought about. One is they received, and
actually it's in the overall Office of Planning
report, one is the desire to make the building facade
a little more Victorian. They say --

CHAIRPERSON GRIFFIS: Right.

MR. RAY: A comment from the neighbors,
which would be more in context with at least one

adjacent property. And the other comment had to do
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with trying to create affordable housing.

CHAIRPERSON GRIFFIS: Right. I do
remember this. Okay.

MR. RAY: There were other glowing
statements in there in bringing up the negatives.

CHAIRPERSON GRIFFIS: Was there a vote? I
can't tell.

MR. RAY: It is the very last statement,
the very last page.

CHAIRPERSON GRIFFIS: Do you have a copy
of it in front of you? Do you want to just summarize
it for us?

MS. BAILEY: Should I make some copies?

CHAIRPERSON GRIFFIS: Interesting. No,
we're going to move on.

MR. RAY: We did attend the one
neighborhood meeting and then above and beyond that we
attended the ANC meeting and it was received well in
both meetings.

CHAIRPERSON GRIFFIS: Okay.

MR. LEE: Unanimously.

MR. RAY: Unanimously.

MR. LEE: Voted in favor of at the ANC
Commission meeting.

MR. RAY: I don't think it indicates the
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actual vote count.

CHAIRPERSON GRIFFIS: How many were
present?

MR. LEE: I think seven.

MR. RAY: Seven, something like that.

CHAIRPERSON GRIFFIS: Do you know what a
quorum is? Okay.

MR. RAY: That was off the top of my head.

CHATIRPERSON GRIFFIS: Unless there's any
objection, we'll waive the final requirements accepted
into the record. I don't know that we can give it
great weight at this time, because I don't have the --

BOARD MEMBER ETHERLY: No objection, Mr.
Chair.

CHAIRPERSON GRIFFIS: -- eyesight to read
it that quickly. Okay. That being said, it was clear
the two issues raised, first of all, was the design
aesthetic in terms of matching the more Victorian
aspects of the surrounding area and also the
affordability of the units. It didn't seem like they
spoke directly to the other issues of the wvariance
test then. Is that correct?

MR. RAY: That is true.

CHAIRPERSON GRIFFIS: Okay. Let's move

ahead. I don't have any other Government reports or
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anything else attendant to the application, at this
time, so let us call persons present that would like
to provide testimony in regards to Application 17298
in support or in opposition to this application. If
you would 1like to come forward at this time and
present testimony to the Board. Anybody present?

Ms. Sensabaugh, you have come forward. Is
there anyone else here present to give testimony
today? Persons either in support or in opposition?
Not noting any, very well.

MS. SENSABAUGH: Thank vyou. I have the
wrong glasses. Excuse me. Oh, dear. Mr. Chairman
and Members of the Zoning Commission, my name is Doris
Sensabaugh. My purpose for speaking at this hearing
is to oppose Mr. Tashir Lee as being granted a
variance from the minimum lot area requirements under
section 401.1 and a variance from the off-street
parking reqguirements under section 2101.1 as suggested
in the site plan.

First, Mr. Lee has ignored our request to
cut down the huge oak tree located in the back of his
property at 1507 47 Street, N.W. This tree is growing
into the wire fence and damaging the concrete
retaining wall on our property. Moreover, the tree's

limbs are causing a hazard by falling into our back
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yard. In addition to being a general nuisance, this
tree represents a hazard in the case of a severe
storm. It could very easily Dbecome wuprooted and
possibly fall on our property.

When I contacted Mr. Lee on Tuesday, March
8, 2005, I told him that my husband and I wanted to be
good neighbors, but that we would appreciate it 1if he
would cut down his tree on the back of his property.
The tree 1is growing into the wire fence and pushing
out the concrete retaining wall on our property. He
stated that he, too, wanted to be a good neighbor.
Nevertheless, he said that he wondered what the
variance had to do with the tree. That the tree
provided shade and might impact his next door
neighbor.

He also stated that he hadn't been in the
back of his property and that he had limited
resources. Further, he stated that he didn't know the
law on taking trees out, that large trees must have
the approval of the city first and that he didn't know
the process. Nonetheless, I asked Mr. Lee to, please,
put his comments in writing by March 14, 2005 and mail
them to us if possible. Mr. Lee took our names and
telephone number and said he would call us. As of

today, April 5, 2005, Mr. Lee has not called us to
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state what he plans to do about his tree.

Now, with these rear balconies extending
beyond the building at 1507 47 Street, there will be
little privacy for our adjacent property at 311 P
Street, N.W.

Finally, we oppose granting Mr. Lee the
variance from the off-street parking requirements
under subsection 2101.1. If he 1s granted this
variance and increases the number of units in the
building from four to six, there will be a
corresponding increase 1in needed on-street parking.
Since there is not any additional available on-street
parking spaces in the vicinity of 1507 4% Street,
N.W., granting this wvariance will negatively impact
the available on-street parking on P Street between 3™
and 4™ Streets, N.W.

I might add if Mr. Lee is willing to cut
his tree down, we will not oppose his variances.

CHATIRPERSON GRIFFIS: Interesting
conclusion there. First, I'm not sure I understand
how the tree rises to a zoning issue.

MS. SENSABAUGH: Well --

CHAIRPERSON GRIFFIS: And I perfectly
understand the issue of --

MS. SENSABAUGH: -- it probably doesn't.
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But the tree is a hazard.

CHAIRPERSON GRIFFIS: Indeed.

MS. SENSABAUGH: Or an ongoing hazard.

CHAIRPERSON GRIFFIS: Indeed.

MS. SENSABAUGH: And our property is
adjacent.

CHAIRPERSON GRIFFIS: We see often times
that things we would love to get involved in and
remedy and have no means to do so, and I think the
tree rises to that level, but you brought up two other
interesting aspects. Let me go to first the parking.

If the unit number was to increase, of course, based
on the intensity of use beyond 25 percent, the parking
would be calculated on that, so that there would be a
requirement for additional parking. Do you see any
way that this property could accommodate parking? I
mean, well, have you thought of how it might deal with
that?

MS. SENSABAUGH: Well, 1if he is going to
have two apartments on top and then you will say there
will be two people in each apartment, so there may be
four cars. Somebody will invariably have to park on P
Street.

CHAIRPERSON GRIFFIS: Right.

MS. SENSABAUGH: And walk right around the
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corner.
CHAIRPERSON GRIFFIS: Right.
MS. SENSABAUGH: And P Street between 3™
and 4™ Streets is extremely short. I mean, there are

three buildings in there, including ours.

CHAIRPERSON GRIFFIS: Okay. So your point
is that there --

MS. SENSABAUGH: And there is not much
parking space there.

CHAIRPERSON GRIFFIS: -- Jjust isn't the
space for it. Right. Right. And is it residentially
zoned parking on the block?

MS. SENSABAUGH: Excuse me, sir?

CHAIRPERSON GRIFFIS: Is it residential
zoned parking?

MS. SENSABAUGH: Yes.

CHAIRPERSON GRIFFIS: It is?

MS. SENSABAUGH: Yes. There is a store on
the corner. There is an apartment house that is now
empty and then there 1is our house and that's the
combination of the three houses on P Street.

CHAIRPERSON GRIFFIS: So anyone that
doesn't --

MS. SENSABAUGH: P Street, 3™ and 4".

CHAIRPERSON GRIFFIS: So anyone that
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doesn't 1live on the Dblock that doesn't have a
residential parking zone sticker can't park there for
more than two hours. Is that correct or not?

MS. SENSABAUGH: We don't have that vet,
but we might if we do have an onslaught of more
parking. We might have to do that.

CHAIRPERSON GRIFFIS: Okay. So, at this
point, there 1is no restriction on parking on the
Street?

MS. SENSABAUGH: No, no.

CHATIRPERSON GRIFFIS: I see.

MS. SENSABAUGH: Because everybody over
there on 4™ Street is parking on 4™ Street, obviously.

CHAIRPERSON GRIFFIS: I see.

MS. SENSABAUGH: But now, you can only
park on one side of the street.

CHATIRPERSON GRIFFIS: Why?

MS. SENSABAUGH: On P Street, where we are
speaking of.

CHAIRPERSON GRIFFIS: Why?

MR. SENSABAUGH: And that's four parking
places. Four parking places, four cars.

MS. SENSABAUGH: My husband says that's
about four parking spaces.

CHAIRPERSON GRIFFIS: Okay. Why are we
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only parked on one side of the street?

MS. SENSABAUGH: Well, because one street
is narrow for one thing.

CHAIRPERSON GRIFFIS: Okay. So there's no
provision.

MS. SENSABAUGH: And never did have level
parking.

CHAIRPERSON GRIFFIS: There 1is no on-
street parking provision on the other side?

MS. SENSABAUGH: It's the law. Right.

CHAIRPERSON GRIFFIS: I see. So only one
side is parking.

MS. SENSABAUGH: Only one side is parking.

CHAIRPERSON GRIFFIS: Okay. Excellent.

COMMISSIONER HILDEBRAND: Mrs. Sensabaugh,
I just wanted to make sure you were aware, too, there
is new tree legislation in the District that precludes
cutting down trees of a certain size. So do you know,
approximately, how large this oak tree is?

MS. SENSABAUGH: The oak tree?

MR. SENSABAUGH: 1It's a huge one.

COMMISSIONER HILDEBRAND: It's huge?

MR. SENSABAUGH: Yes, sir.

MS. SENSABAUGH: Yes.

COMMISSIONER HILDEBRAND: There might be
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some restrictions on Mr. Lee being able to cut that
tree down, but it would be something he would be
required to get a permit to do.

MS. SENSABAUGH: Okay.

MR. SENSABAUGH: Okay. Do you have to
have a plan to go in there to cut the tree down? The
tree is all the way across our property landing on the
apartment house and it's no shade and no sun in the
summertime and it's a hazard by the 1limbs falling
down.

COMMISSIONER HILDEBRAND: Right. I just
wanted you to be aware of these new regulations that
have just recently been published.

MS. SENSABAUGH: All right. Okay. Thank
you.

CHATIRPERSON GRIFFIS: Okay. Lastly,
you're talking about the privacy of the balcony which
is actually new testimony that you have provided. Let
me ask you, there are existing balconies there now and
rear windows currently. Is that correct?

MS. SENSABAUGH: What?

MR. SENSABAUGH: No, windows, they're
closed in.

MS. SENSABAUGH: The windows are closed

in.
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MR. SENSABAUGH : You can't see the
windows. You cannot see the windows. This is closed
in with a short backing going up the side of the
house. And if it is extended out, which he didn't say
in his plans, at the time, we didn't know anything
about that. And we didn't know anything about moving
this house in front out.

CHATRPERSON GRIFFIS: And what's vyour
concern about moving the house out in front?

MS. SENSABAUGH: I don't have any concern
there.

MR. SENSABAUGH: We don't have any reasons
to complain about the house moving out in the front.

MS. SENSABAUGH: No.

MR. SENSABAUGH: But we do have complaints
about him building out in the back and privacy.

CHAIRPERSON GRIFFIS: Now, vyou're on the
same Dblock as them? You're not in the rear of the
building?

MS. SENSABAUGH: Yes, we are in the rear.

CHAIRPERSON GRIFFIS: You're in the rear
of the building?

MS. SENSABAUGH: We're in the rear of Mr.
Lee's property.

CHAIRPERSON GRIFFIS: Which 1is why the
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tree bothers you?

MS. SENSABAUGH : That's correct.
Obviously, I submitted pictures.

CHAIRPERSON GRIFFIS: Indeed.

MS. SENSABAUGH: Yes.

CHAIRPERSON GRIFFIS: Yes, you did.

MS. SENSABAUGH: Where vyou can see the
proximity of the tree.

CHAIRPERSON GRIFFIS: Where did those go?

Okay.

MS. SENSABAUGH: All right.

CHATRPERSON GRIFFIS: Good. Anything
else? Any other questions of the Board? Yes, Ms.
Miller?

VICE CHAIR MILLER: The relationship of
the tree to this property, how does that -- if they
cut down the tree, how does that affect your concern
about the privacy that vyou would lose from the
balcony?

MR. SENSABAUGH: The tree is so high you
can't see.

MS. SENSABAUGH: Well, at the moment, the
tree is so high, we wouldn't -- I don't think that the
people who would be in these -- coming out on these

new balconies would get an opportunity to see that
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much window observation.

CHAIRPERSON GRIFFIS: So the tree protects
your privacy?

MS. SENSABAUGH: Yes, at the moment.

CHAIRPERSON GRIFFIS: That's an
interesting point.

MS. SENSABAUGH: But it is Dbecoming a
hazard, ma'am.

VICE CHAIR MILLER: I understand that,
yes.

CHAIRPERSON GRIFFIS: Say it was trimmed
up by a professional, what did we say this morning,
ISA arborist?

MS. SENSABAUGH: Well, it might, yes, that
might help.

CHAIRPERSON GRIFFIS: It might help?

MS. SENSABAUGH: It might help.

CHAIRPERSON GRIFFIS: Keeping the limbs
from falling off on the other side?

MS. SENSABAUGH: Yes.

CHAIRPERSON GRIFFIS: Maybe look at what's
happening with the roots and the wall and the
retaining wall that's around it?

MR. SENSABAUGH: The retaining wall, the

tree is sitting just like this on the retaining wall.
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CHAIRPERSON GRIFFIS: Yes.

MR. SENSABAUGH: And it's pushing the wall
out in our yard.

CHAIRPERSON GRIFFIS: Yes. Trees are
powerful things. Okay.

MR. SENSABAUGH: And by trimming the tree,
you still have the base of it pushing the wall out.

CHATRPERSON GRIFFIS: Sure. Okay. What
else? Any other questions from the Board?

BOARD MEMBER MANN: Yes, just --

CHAIRPERSON GRIFFIS: Mr. Mann?

BOARD MEMBER MANN: All right. I need to
clarify something. Do you live at the property at 311
P Street?

MS. SENSABAUGH: No, we don't, our son
lives there.

CHAIRPERSON GRIFFIS: He is this way.

MS. SENSABAUGH: Oh, I'm sorry.

BOARD MEMBER MANN: No, you have answered
the question. You don't live on the property?

MS. SENSABAUGH: No.

BOARD MEMBER MANN: Your son does?

MS. SENSABAUGH: He lives there.

BOARD MEMBER MANN: I see.

CHAIRPERSON GRIFFIS: Excellent. Thank
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you, Mr. Mann. Anything else from the Board? Does
the applicant have any cross examination, cross?

MR. LEE: I don't want to get into like --

CHAIRPERSON GRIFFIS: Okay. Then don't.

MR. LEE: Okay.

CHAIRPERSON GRIFFIS: But you're certainly
welcome to ask them a question if you would 1like
civilly and friendly and understandably. No question.

Okay. Very well. Thank you both very much.

MS. SENSABAUGH: Thank you very much.

CHAIRPERSON GRIFFIS: We appreciate vyou
providing this testimony. Mr. Lee, let me ask you.
What is the situation with this tree? Why hasn't it
been taken care of and what's happening with the
walls? Are they going to fall down? Are you going to
get sued? What's going on?

MR. LEE: I received a call about two to
three weeks ago regarding the issue and the very
issues that I discussed with her were regulations with
respect to cutting down significant trees. I didn't
know if it was a historical tree or the like.

I didn't really understand or know for
sure whether it was all in my 1line or 1f I was
impacting anyone else's property right. I told her I

would look into it and get back to her. About a week
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later I got an email from Studio 27 saying they filed
a complaint and that they are opposing your zoning
application and it's, again --

CHAIRPERSON GRIFFIS: Okay. I mean, you
know, that's fine. We know what led us up to this.
Do you have any plans for the tree?

MR. LEE: Well, I mean, I don't obviously
want to create any type of hazard whether it would be
to their property or to mine.

CHAIRPERSON GRIFFIS: I believe you there.

Do you have any plans for the tree?

MR. LEE: I have been back there. The
tree is still alive. The fence that they are talking
about, I don't want to get into, well, degrading what
they are talking about. I don't want to do that, but
the fence that they're talking about --

CHAIRPERSON GRIFFIS: Just tell me what
your plans are. Do you have any plans?

MR. LEE: For sure.

CHAIRPERSON GRIFFIS: Concerning the rear

yard, have conditions improved?

MR. LEE: It's going to Dbe fully
landscaped.

CHAIRPERSON GRIFFIS: Do vyou have any
hardscape going in? Is it all grass? What's
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happening with the landscaping in the back that you're
proposing?

MR. RAY: Tashir has contacted us and he
is sending us email images of what exactly the tree is
doing. We're going to make a site visit to determine
and assess what the tree is doing and if it's
hampering any of the existing retaining walls or fence
and if it is so, we're going to take action to prevent
that as well as if it needs an arborist. It's in
Tashir's best interest, obviously, to take care of
this tree issue for his own insurance liabilities.

CHATIRPERSON GRIFFIS: I understand.

MR. RAY: So that's completely separate.
The plans for the back --

CHAIRPERSON GRIFFIS: It all depends on
which way that falls.

MR. RAY: Yes, exactly.

CHAIRPERSON GRIFFIS: And what it takes
down, you know, it's a big tree.

MR. RAY: We would hear that tree fall.
And then secondly, for your particular question, what
the plans are in the back, we're planning for all
softscape currently.

CHAIRPERSON GRIFFIS: Okay.

COMMISSIONER HILDEBRAND: I just have some
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questions for the applicant actually. I missed my
opportunity earlier and I apologize for that. I was
focusing on balconies and not thinking about other
questions I had.

The most recent elevation we have of the
street facade shows some lines that connect from the
side of the existing building over to the property
line. Could you talk a bit about what those are and
what the intent is there?

MR. RAY: Those are trellises to the sides
of the building.

COMMISSIONER HILDEBRAND: So you're not
actually moving the exterior wall to the property
line. You're Jjust putting a trellis over it at
multiple levels?

MR. RAY: Yes, exactly.

COMMISSIONER HILDEBRAND: And what is the
purpose of that?

MR. RAY: Because we are actually --
because of the dimension of the 3 feet on either side
of the building, that's within our area, our lot
occupancy calculation, so we decided to go ahead and
include that as part of the buildable area in order to
give just a shade quality and a better quality for the

interior spaces with the trellis.
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COMMISSIONER HILDEBRAND: So you can't
actually walk out onto those?

MR. RAY: No, you will not. These will
not be occupiable in any way.

COMMISSIONER HILDEBRAND: So are you
building a facade on the street that closes off to the
neighbor's property?

MR. RAY: Not currently.

COMMISSIONER HILDEBRAND: Or are you just
going to have these --

MR. RAY: We have these arbors.

COMMISSIONER HILDEBRAND: -- connect out?

And how does that resolve itself at the end where the
building projects beyond the neighbor's property? Do
those fins carry on out to the end?

MR. RAY: No, 1t stops at our building
wall. It stops at the building walls.

COMMISSIONER HILDEBRAND: The neighbor's
building wall?

MR. RAY: Yes.

COMMISSIONER HILDEBRAND: Do you have a
side elevation of what that would look like?

MR. RAY: Actually, I don't think I have
one in here.

COMMISSTIONER HILDEBRAND: Or floor plans
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that show that?
MR. RAY: I don't know if it's shown on

the roof plan either. Let me see.

COMMISSIONER HILDEBRAND: I don't even
have a roof. Well, I do have a zroof plan. I take
that back.

MR. RAY: That was a late development.

COMMISSIONER HILDEBRAND: On your previous
elevation --

MR. RAY: Yes, on the previous ones it
wasn't there.

COMMISSIONER HILDEBRAND: -- there was a
note next to column line number 2 that said top of
high roof, elevation 38.2, measured from the first
floor, and the appropriate grade is 4 feet below that,
which would mean that the top of your high roof is 42
feet above grade. 1Is that an error?

MR. RAY: I think that is an error.

COMMISSIONER HILDEBRAND: So what is the
new roof elevation? Do you know? It's below the 40
feet above curb?

MR. RAY: That's correct. I can say they
were below the 40 feet. I don't have an exact number
right here.

COMMISSIONER HILDEBRAND: Do you want to
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comment on the ANC's request for a condition that the
facades become much more in keeping with the adjacent
property's character?

MR. RAY: I'm not exactly sure where that
comment came from for the ANC or for the person who
made it for the ANC, because if you look at all of our
adjacent structures on the right hand side, we have a
home that is basically in keeping with this. It's
just a brick facade. It's not Victorian in any way.
It's more traditional in its overall facade.

Immediately next door there is something
that has -- there is the Howard University Building,
which is somewhat more Victorian. And then adjacent
to that is a 1965 or 1late '60s, early '70s modern
church. And so there is not a consistent style fabric
that we are being inserted into.

COMMISSIONER HILDEBRAND: Okay. So the
other question. Yes, exactly, that's what I was
talking about. But if you add the 4 feet to that, it
goes to 42 feet. Is the height measured from the curb
or from the first floor? Right, so it's 4 feet plus
that. Actually, I think that's it.

CHAIRPERSON GRIFFIS: Okay. Anything
else? Ms. Millerv?

VICE CHAIR MILLER: I just have a couple
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of follow-up questions for the applicant also. Can
you tell me how usable the rear yard is for 1living
space? I mean, it sounds to me like you're creating
these balconies to afford the tenants living space
outdoors or whatever and so that's what my question
goes to.

MR. RAY: Actually, I think --

VICE CHATIR MILLER: Is it insufficient in
the rear yard?

MR. RAY: Yes, wvery much so. It's
actually a great space because it's landlocked, but
that's positive in many ways, because it's not exposed
to a lot of vehicular traffic at all and it has a nice
retaining wall, a masonry wall, which we were just
talking about, and it will have some sort of, you
know, delineation on the edges and so it will be a
nice extension to the lower level 1living spaces
distinctly.

VICE CHAIR MILLER: But would the wupper
levels be able to use it?

MR. RAY: No, not really.

VICE CHAIR MILLER: Why is that?

MR. RAY: Because we don't have a stair
access in the rear to the lower levels, and so that's

-- these units are distinctly small and they are two
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bedroom, which is why we're trying to make them more
accommodating, a little bit more accommodating to a
family to come in. And then we had those extended
spaces out into the exterior to make them far more
liveable.

VICE CHAIR MILLER: Okay. And also, your
remark about this property being unigue because it's
the only one that's subject to a 40 percent 1lot
occupancy limitation, and I just want to know within

what parameters are you talking about, on your block,

within -- you know, are you talking about on vyour
block?

MR. RAY: Yes, as I can tell, on our
block.

VICE CHAIR MILLER: Is that both sides?

Are there buildings on both sides of the block?

MR. LEE: Just one side.

MR. RAY: Just one side. I don't know
what's on the other side.

MR. LEE: There's a small park and then
there is New Jersey Avenue.

VICE CHAIR MILLER: Okay.

MR. LEE: 1In front of us.

VICE CHAIR MILLER: Okay. Thank you.

COMMISSIONER HILDEBRAND: So the decision
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to go with six wunits here as opposed to another
amount, can vyou speak to that? Is that purely a
financial decision because of the renovation cost?

MR. RAY: Yes.

COMMISSIONER HILDEBRAND: As vyou say,
these units are really small. Why aren't you looking
at reducing the number of units and making them more
substantial?

MR. RAY: In order to make the investment
into this building and renovate it into, you know, now
a far nicer building that's actually occupiable, it's

the investment cost, because of construction values in

the area. 2And so the only way to actually balance it
out almost exactly was to do six units. Tashir is a
member of this neighborhood. You know, this is an

investment in his neighborhood.

COMMISSIONER HILDEBRAND: And are these
units of a similar size to other wunits in the
vicinity? I mean, are you creating a unit that's the
same size as 1is present in the community or are you
making them smaller?

MR. RAY: They are the gsame size.
Actually, my firm was actually just looking at some
other units, 300 or so units, the same exact square

footage.
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COMMISSIONER HILDEBRAND: Because the
bedrooms at 10 x 10 seem really, really small.

MR. RAY: Yes.

COMMISSIONER HILDEBRAND: I find it hard
to believe that a family, other than a young couple,
could occupy that small amount of space.

MR. RAY: Exactly. That's exactly right.

COMMISSIONER HILDEBRAND: Okay. Thank
you.

CHAIRPERSON GRIFFIS: Good enough.
Anything else from the Board? Any other questions or
clarifications? If don't have any other Government
reports, no other persons present in support or in
opposition to give testimony today, why don't we turn
it over to the applicant for any closing remarks,
summations you might have.

MR. RAY: We have no closing remarks.

CHAIRPERSON GRIFFIS: You have none?
Okay. Good. I think the record is full on this. I
think it would be expeditious for the Board to take
this up at this time. I'm going to propose a motion.

We'll have full deliberation on the motion. That
would be more expeditious in this frame.

I would move approval of Application 17298

for the wvariance from the decrease in minimum lot area
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under section 401, also the wvariance under section
403, the variance relief under 2001.7 and 2101.1, and
I would also include in the variance of the percentage
of lot occupancy the enclosed, rather, the balconies
and the front extension and I would ask for a second.

VICE CHAIR MILLER: Second.

CHAIRPERSON GRIFFIS: Thank vyou, Ms.
Miller. I think there's a couple of unique aspects
that have arisen here. First of all, the existing

structure, which has been upheld of course, as we
know, in the courts and in other applications as a
unique aspect as long as that practical difficulty
arises from the existing structure.

The existing structure, its placement, is
looking to -- has arisen several of the uniquenesses,
rather, the practical difficulties 1f not all the
practical difficulties. Just based on the fact that
this doesn't outline the lot 1line sets up for the
increased lot occupancy above the 40 percent. It's
already nonconforming.

The de minimis aspect of increasing that
lot occupancy, we have a 1.6 increase percentage of
lot occupancy for a code compliant aspect of the
stair, and I don't think anyone would refute the

reasonableness, if not the practical difficulty, in
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providing that when 1in compliance with the Zoning
Regulations.

As we step into increasing a de minimis
aspect more based on the uniqueness of the existing
building and the placement of that building, I believe
it rises to the level of meeting the test for the
variance and as we move into the aspect of whether it
impairs the intent and integrity of the Zone Plan or
Map or the public good, I certainly don't see allowing
the provision of a co-compliant stair and the
provision of exterior space as in any way diminishing
the Zone Plan.

I think that the percentage of 1lot
occupancy, which would be our concern, again doesn't
rise to the level of extreme in terms of the variance
that it would do away with the integrity of the plan.

And I think it actually starts to fall back into
compliance with the design aesthetic of the block, as
we talked about that setting back 5 feet. This would
bring up the portion of it to align with the adjacent
structures, which goes towards, I think, the positive
aspect and the public good.

As we look at the wvariance from the
parking, I think it's pretty clear. One could say

well, you know, you're adding the intensity of the
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units and, therefore, increasing the requirement for
the parking, so therefore it should be denied just
based on the fact that you're creating that
requirement.

But in adding those units, there is not
the wvariance that goes, aside from the addition, to
the Dbuilding, as it's nonconforming, that would
preclude it. I mean, we're not asking for height or
anything of that wvariance that would make the
provision of these additional units applicable. And
so as we look at the unigqueness of the site and its
landlocked nature, it would be near impossible, if not
impossible, for providing parking.

One could park in the front. Of course,
we know that that 1is not something that is allowed
with zoning nor is the space able to be utilized for
that or for any sort of the requirement space of the
parking and access to the back is impossible at this
point. So that would be my deliberation on this. I
will take other comments. Mr. Hildebrand?

COMMISSIONER HILDEBRAND: I understand
your thinking completely relative to the front
property line. How do you extend that logic to the
rear balconies that face the rear yard? What is the

uniqueness of that rear building facade that warrants
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the additional consideration?
CHAIRPERSON GRIFFIS: Well, I think the

uniqueness is the building itself and the existence of

the building. The uniqueness for the front is the
same as the back. The practical difficulty is also
the same. The two side vyards or nonconforming side

yards that go toward the lot occupancy calculation are
there. For the front calculation and for the rear
calculation, the 1lot occupancy is beyond the 40
percent.

So as we start looking at it, there is an
increase in lot occupancy and it's a non-allowable
percentage of lot occupancy from the start. So as we
look at the de minimis nature of increasing for the
stair, the 1.6 adding to i1it, we have existing
balconies that now count towards that.

So my point is that the uniqueness and
practical difficulty of complying with the regulations
is already set. It has been met. That test has been
met, right? And so as we look to just adding a very
small increase to that lot occupancy, we don't have to
show that. You know, you don't have to do this.

It's not a hardship showing. It's a
practical difficulty and what I have heard evidenced

today in the testimony is that, you know, we have got
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these balconies. They are small. We're adding a
couple of feet to make them really usable. That seems
to be practical, a practical difficulty on the rear
side of not being able to fully comply with the 1lot
occupancy, because the lot occupancy is already
nonconforming.

COMMISSIONER HILDEBRAND: Okay.

CHAIRPERSON GRIFFIS: Others?

VICE CHAIR MILLER: I see uniqueness in
two senses. One is they are being set back from the
property building line, which is different from the
other properties on the block. And then there is that
issue of they are being subject to the 40 percent lot
occupancy limitation and the other buildings are not.

And I think, obviously, that limitation to 40 percent
is preventing them from building out to provide more
liveable space, and I think that's the practical
difficulty that is created.

I think I heard you recognize that the
units were very small. And so in order to provide
more liveable space, their response was to build the
balconies. And I asked them, you know, what about the
liveable space in the rear yard and they said that was
not really accessible to the upper floors. So that is

where I see the uniqueness and the practical
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difficulty.

And then there wasn't any testimony here
at all with respect to any substantial detriment from
the balconies. I understand that, you know, we had
some persons who testified with respect to concern
about a tree, but that's really not within our
jurisdiction and what we're here to do is assess, you
know, are the balconies going to cause a substantial
detriment to adjoining properties and the case wasn't
made for that. And Office of Planning also said that
there was no substantial detriment. So I think that
the three prongs of the test have been met.

CHAIRPERSON GRIFFIS: Good. Others? Any
other deliberation on the motion? Very well. We have
got a motion before us that has been seconded. I
would ask for all those in favor of the motion to
signify by saying aye.

ALL: Aye.

CHAIRPERSON GRIFFIS: And opposed?

COMMISSIONER HILDEBRAND: Opposed.

CHAIRPERSON GRIFFIS: Any abstaining?
Very well. Why don't we record the wvote?

MS. BAILEY: The vote is recorded as 4-1-0
to approve the application. Mr. Griffis made the

motion, Mrs. Miller second. Mr. Mann and Mr. Etherly
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are in agreement. Mr. Hildebrand is opposed to the
motion. And, Mr. Chairman, the lot occupancy is going
from 54.8 percent to 59 percent and the side vyard
variance is not needed for this project. Am I correct
on those two points?

CHAIRPERSON GRIFFIS: That's my
understanding, yes, Ms. Bailey.

MS. BAILEY: Thank you, sir.

CHATIRPERSON GRIFFIS: Thank you very much.

MS. BAILEY: Summary order are we doing on
this?

CHATRPERSON GRIFFIS: Mr. Hildebrand, do
you have any objection to issuing a summary order on
this?

COMMISSIONER HILDEBRAND: No, did we get
the revised drawings to reflect the canvas and the
plans?

CHAIRPERSON GRIFFIS: I don't know. Mr.
Hildebrand brings up the issue of whether we need
revised plans into the application. In terms of those
extensions and the changes, one, I didn't see the
utility of that or, frankly, how you're going to do
your water runoff on those things. They seem to be a
maintenance nightmare, but that's my opinion. I

probably shouldn't say it on the record.
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The issue though, more importantly, is the
zoning aspects that it impacts and I didn't see it
impacting any. So I would think that from our
application of what we just processed, at least the
plans that are in, I don't think there would be
anything that would ©preclude them from Thaving
additions or subtractions on the plans that didn't
impact directly that which we approved or denied. 1Is
that okay with you?

COMMISSIONER HILDEBRAND: That's fine.

CHAIRPERSON GRIFFIS: Very well.

COMMISSIONER HILDEBRAND: Fine with me.

CHAIRPERSON GRIFFIS: If there 1is no
objection of the Board, 1let's do a summary order on
this and move ahead with our regulations. Excellent.

Thank you, Ms. Bailey. Thank you all wvery much.
Appreciate you coming this afternoon.

MR. LEE: Thank you very much.

CHAIRPERSON GRIFFIS: Let's move ahead --

MR. RAY: Thank you very much.

CHAIRPERSON GRIFFIS: -- to the next case
in the afternoon.

MS. BAILEY: This is an appeal and the
Application No. is 17285 of Patrick J. Carome,

pursuant to 11 DCMR section 3100 and 3101, from the
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decision of the Zoning Administrator of the Department
of Consumer and Regulatory Affairs. The appellant
alleges that the Zoning Administrator erred by issuing
a Building Permit, No. B460927, dated April 23, 2004,
allowing the construction of a masonry retaining wall
serving a single-family detached dwelling.

Appellant alleges or contends that the
retaining wall violates the Zoning Regulations,
including the side vyard requirements, section 405,
rear yard requirements, section 404, and structures in
open space requirements, section 2503. The property
is located at 4825 Dexter Terrace, N.W., also known as
Square 1381, Lot 806, and the property is zoned R-1-A.

Mr. Chairman, Mr. Aguglia did have a
preliminary matter.

CHATRPERSON GRIFFIS: Indeed. Mr.
Aguglia, vyou're objecting to the submissions for
today. Is that correct?

MR. AGUGLIA: I'm objecting to the
submission of April 4™ by Mr. Carome of new material,
which indicates -- which shows pictures of water
coming from, allegedly coming from the subject
property as well as his hypothesis of what we may
state during our case. We had all agreed that on

March 307 before 3:00, we would file all the necessary
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papers, so we wouldn't have to go through the 11% hour
machinations once again.

So by the time I got the filing to my
clients, it was late last night. They were out this
morning trying to find the allegedly offensive pipe.
We couldn't find it in the limited time that we had
and, more importantly, it's not even one of the
issues. Our issue 1s was the retaining wall
legitimately -- was the permit for the retaining wall
legitimately issued under the Zoning Regulations and
does it 1involve, somehow involve, or 1s it not
consistent with the Wesley Heights Overlay District.

CHAIRPERSON GRIFFIS: Right.

MR. AGUGLIA: So I move that to be struck.

CHAIRPERSON GRIFFIS: Okay.

MR. CAROME: May I respond?

CHAIRPERSON GRIFFIS: Briefly.

MR. CAROME: Patrick Carome, the appellant
in the matter. It was very clear, the discussion that
I heard when we were last here about additional
submissions, what I heard was that there would be a
right for all parties to submit additional factual
materials by the Wednesday before the hearing and that
there would certainly be a right, and it was

specifically discussed, that 1f there was to be
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material submitted in rebuttal to those materials, it
could be submitted before the hearing, at the hearing

or even in the party's rebuttal case at the end of the

hearing.

CHAIRPERSON GRIFFIS: Right.

MR. CAROME: I think that that's the
normal rules. These are clearly rebuttal materials.

They point out that completely false statements have
been made in the submissions that were filed by the
Economedes just last week.

CHAIRPERSON GRIFFIS: Okay. I think the
direction of the Board last was probably more towards
DCRA and the property owner in preparation for the
presentation of their cases and submissions into the
file of that type of material that might have afforded
you time and ability to be updated as well as the
Board to pre-prepare. That being said, I understand
that vyou're submitting this and I believe we're
talking about Exhibit No. 58 now.

MR. CAROME: It's a three page affidavit
and some photographs and in one case, there's some
blue prints.

CHAIRPERSON GRIFFIS: Right. Indeed, and
which it is 58, which you are perhaps -- I don't know.

I mean, you have characterized this as the beginning
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of your rebuttal testimony. Is that correct?

MR. CAROME: It is the Dbeginning of
rebuttal. I think actually I have made it more fair
for the Economedes by submitting now rather until
waiting until rebuttal.

CHAIRPERSON GRIFFIS: Excuse me. You're
rebutting a case presentation that you haven't heard
presented yet?

MR. CAROME: No, they made written -- they
submitted written arguments.

CHAIRPERSON GRIFFIS: So you're getting a
jump on things here?

MR. CAROME: I'm helping them out. They
now have more notice than they ordinarily would.

CHAIRPERSON GRIFFIS: Excellent,
excellent. Okay. With that being said, Ms. Miller?

VICE CHAIR MILLER: I'm wondering what's
the prejudice here for these submittals?

CHAIRPERSON GRIFFIS: That's going to Mr.
Aguglia?

VICE CHAIR MILLER: Mr. Aguglia, yes.

MR. AGUGLIA: If the Board agrees that
this 1s a non-issue, because your Jjurisdiction does
not extend to whatever erosion is happening, then it's

not prejudicial because it's not relevant. All right.
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If, in fact, you deem it to be relevant, then I need
the additional time to show that the information is
incorrect.

CHATRPERSON GRIFFIS: Indeed. Now, this
is dated April 4™. Today is the 5@. I can't imagine
that the Board has had any time to look at this.
There 1s no way that we're assessing today on the
Bench whether this has relevancy or not. And so,
frankly, of expedition and concern for all of our
time, it isn't that large of a submission. We're just
going to assume, take it into the record.

The Board is very well-aware of what would
be jurisdictional or not, but it's going to be in the
record. So if it rises to your concern level and it
needs to be addressed, we'll keep the record open for
you to do that in terms of written rebuttal. You
obviously don't have time today as part of your case
presentation if we get to that. That being said, just
out of administrative --

MS. BELL: TIf I can be heard. We haven't
received it and we haven't seen it and I didn't learn
about it until moments ago.

CHAIRPERSON GRIFFIS: Right.

MR. CAROME: It was served on Ms. Bell's

office by hand yesterday.
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CHAIRPERSON GRIFFIS: Yesterday. I know,
but in all reality, I mean, what does yesterday do for
us 1if we're getting together today, albeit we have
delayed as long as possible to give everyone time to
look at this.

MS. BELL: Right.

CHAIRPERSON GRIFFIS: But nonetheless, in
all seriousness, I think that it only helps everybody
involved to get things in somewhat of an organized
submission fashion. And granted, when we continue
things over, vyou know, numerous days, it becomes
rather difficult, but let's try and keep it to
succinct filing times. I imagine we're only going to
have one other time to actually get that done, so I
won't have to say this again.

But that being said, I'm not ruling on
whether this i1s coming into the record or not for
relevancy and I don't see any reason, at this point,
that it rises to the level of not accepting it into
the record unless others see something that I don't in
which case we need to move on.

MR. AGUGLIA: Thank vyou.

CHAIRPERSON GRIFFIS: Good. Okay. Is
DCRA ready to move forward?

MS. BELL: I think so i1f you would just
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give us a moment, please.

CHAIRPERSON GRIFFIS: Sure, to get ready.
Did the model get rendered? We got a little color on
there, don't we?

MR. CAROME: No, it's the same one.

CHAIRPERSON GRIFFIS: Is it really?

MR. CAROME: It comes apart, different

pieces of it all at different times.

CHAIRPERSON GRIFFIS: I tell you,
something's going on with my eyes these days. I can't
read ANC reports, seeing colors on the model. Do you

see the blue guy in the grass? Actually, if DCRA is
going to be setting up a PowerPoint, we need to move
all those easels away.

MS. BELL: As the Board 1s aware, the
Agency didn't file another submission in response to
some of the later arguments that the appellant made.
I would say that we would object to any additional
pleadings. I understand the Board hasn't ruled on
that, but particularly to the extent that they would
raise issues that were not raised earlier that could
have been raised earlier, and whether or not they are
within the scope of this particular appeal.

Since our position generally has not

changed, we thought it might be a little more helpful
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to just sort of go through a reasonably quick overview
of the ZA's response.

CHAIRPERSON GRIFFIS: And you have hard
copies of this?

MS. BELL: No, it's just talking points.
Would you like, we can --

CHAIRPERSON GRIFFIS: Yes, when vyou're
done, but we'll go through this today. We can just
have that submitted in.

MS. BELL: Okay.

VICE CHAIR MILLER: I'm sorry, it Jjust
seems unusual. You're giving an overview of what your
witness is going to say after we hear this overview?

MS. BELL: No.

VICE CHAIR MILLER: Okay.

MS. BELL: Actually, it's going to be
interactive. He's going to give testimony. Some of
this is talking points for him and some of it 1is
talking points for me, but basically it is an overview
of what we have argued on the last two hearing dates.

It's nothing new, so these are all the arguments that
we made and we presented earlier.

CHAIRPERSON GRIFFIS: First objection?

MR. CAROME: If T may, I would note that I

was timed to 30 minutes and complied with that. I
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would ask that a clock be run on this the same way.

CHAIRPERSON GRIFFIS: Interesting. Where
is our attorney? She left. Do we time Government
agencies?

MR. CAROME: It seems what's good for the
goose 1is good for the gander. I would think that
would be the fair way to do it.

VICE CHAIR MILLER: We have --

CHAIRPERSON GRIFFIS: I would agree.

VICE CHAIR MILLER: Yes.

CHAIRPERSON GRIFFIS: But I don't think it
does in our regulations allow timing. But as I set
the time for all of it, does DCRA have an estimation
of the time that they need for presentation of their
case?

MS. BELL: Actually, I think it will be
about a half an hour.

CHAIRPERSON GRIFFIS: Okay.

MS. BELL: Obviously, that doesn't include
the cross examination, if any.

CHATIRPERSON GRIFFIS: I understand that.
Yes, I'm going to keep track of the time. We're not
going to set the clock on it. It seems to be up to
me. I'm staring at it right now and we're going to

move ahead. I will make sure that it is of equal time
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as we go through and it certainly won't interfere with
anyone else's presentation. Let's move ahead. Are we
ready or we'll set the clock.

(Whereupon, at 5:00 p.m. the Public

Hearing continued into the evening session.)
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E-V-E-N-T-N-G S-E-S-S-I-0O-N
5:00 p.m.

MS. BELL: Okay. As I said, we argued
over the 1last two hearings, essentially, that the
appellant's claims can be isolated or 1limited into
five different areas, and that is that the structure
is not a retaining wall as we defined it, that the
overlay was not considered in the application process,
that the wall is improperly placed in the side and
rear vyards, that it irreparably  disrupts the
ecological system and that it's not in compliance with
the D.C. Building Codes.

And the Agency's position with regard to
those things is that the permit was issued for a
retaining wall, because it is indeed a retaining wall
not a structure, that the zoning classification was
correctly considered, it is an R-1-A Zone, and we will
discuss later the overlay impact on a retaining wall,
and that the site plans were submitted and approved,
which really essentially is the zoning process, that
any post-construction matters, including the concerns
about the structural integrity of the wall, is not an
appropriate issue to be raised in this forum. It
really is more appropriately an enforcement issue.

Now, there seems to be a lot of
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discussion. There has been a lot of discussion about
what a retaining wall is and all the parties agree

that it is not defined in the Zoning Regulations or

the Construction Code. That would be because it's
considered a fairly elementary concept among
engineers.

As the Board is well-aware, a dictionary
definition is often used where the Zoning Regulations
do not properly define or do not appropriately define
a concept, and the definitions under 11 DCMR 199.2 for
a wall wunder the Webster's is it's an wupright
structure of building material as masonry, wood or
plaster serving to enclose, divide or protect an area.

Retaining means to keep or hold in one's possession
in a specific location, condition or position.

We also want to point out that the BOCA
Code has defined retaining wall both in 1993 and 1996.

Those are the definitions, a wall designed to resist
lateral displacement of soils and other materials, and
the recent 1996 1is a wall that is not Ilaterally
supported at the top, designed to resist lateral soil
load.

I might add that the International
Building Code also has a definition that is similar to

this. The D.C. Building Code has adopted both the
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International Building Code as well as the BOCA code.

I know that the National Park Service had suggested
that the Building Code did not encompass the two, but
it does.

The appellant has also raised the effect
of the Wesley Heights Overlay. 1In general, the Zoning
Administrator's position with regard to the overlays
is that it's not critical to the zoning decision as it
relates to the wall and he'll explain that further.
The legislative history that had been provided as a
supplement, we think, is not appropriate or not
necessary for review of this matter, because the
language of the statute is not unclear or unambiguous
or vague. It is actually clear.

It is statutorily, with regard to
construction matters for statutes, necessary to review
the legislative history when a statute on its face is
unclear. In this case it 1is not. So while the
legislative history might be interesting, it would not
be dispositive or prevailing.

And the last issue is whether or not the
retaining wall violates the spirit of the overlay and
the Zoning Administrator will discuss its impact and
suffice it to say that the overlay does not impact on

the retaining wall as distinguished from the building
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permit for the house.

What we did is we enlarged the Surveyor's
Plat, which you see right here. I don't know if you
can see this. The Zoning Administrator is going to
discuss the zoning review process as it relates to the
application and the site plat.

CHAIRPERSON GRIFFIS: Quickly, he's going
to use that document. Is that correct?

MS. BELL: Oh, I see. Just a second.

MR. BELLO: Mr. Chair, Board Members, good
afternoon. My name is Toye Bello. I am the Zoning
Administrator for the city. I think I would like to
start by trying to get a handle on why we're here. I
mean, what are we here to defend?

General Counsel has made the point that we
issued a building permit for a retaining wall and that
is what we believe we issued a permit for. In
addition to our in-house expertise, we have had two or
three PEs who have also agreed that this is a
retaining wall, including the appellant's PE in his
professional report. He very well could have reached
a different conclusion at the risk of his professional
license, but he didn't. His report spoke to the
integrity of a retaining wall.

Mr. Carome has labeled this retaining wall
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a myriad of other things that, quite frankly, are
confounding, including referring to it as a liveable
space. He also calls it a fence wall and possibly
anything but a retaining wall. But the permit that is
under review here is a permit that was issued for a
retaining wall and that is what we believe we are here
to deal with.

If it 1is consensus that this is a
retaining wall, then this is rather a very simple
case, Dbecause 1if we go to section 2503.3, which
everybody 1s familiar with at this point, that
language is unambiguous about the ability of a
retaining wall or a fence to 1locate within the
required rear yard or any yvard for that matter. The
retaining wall in question here are located in a rear
yard and as part of a required side yard. It 1is
essentially not within the required rear yard and I
will explain that in a little bit.

I want to go to the definition of the
section that requires a rear yard in the residential
zone, and I believe you will find that in section
401.1. I'm going to read this into the record and
this is section 401.1. "A rear yard shall be provided
for each structure located in the resident's district,

the minimum depth of which shall be as set forth in
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the following table."

I want you to pay particular attention to
the words "the minimum depth of which," because I want
to reference it in the definitions section and that is
in section 199.1. Section 199.1, which defines yard,
rear depth of, reads as follows: "The mean horizontal
distance between the rear line of a building and the
rear lot 1line, except as provided elsewhere in this
title."

Now, it has been the standard
interpretation of the Zoning Administrator's Office
that the required rear yard, which is, in essence, the
depth as defined here, is measured from the end of the
building line. And in this case, this zone, 25 feet
is what the required rear yard is. And if we measure
the rear yard from the end of the building line, 25
feet whence, I think we can reach the conclusion very
easily that the majority of the rear retaining wall in
question here is outside of the required rear yard.

Now, that argument is only even necessary
if we remove 2503.3, which clearly allows a retaining
wall within any vyard required by this title. So to
the extent that Mr. Carome labels this as a structure
within a required rear yard, I think that testimony is

in factual error, quite frankly.
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This 1s not a building, and I remember
that in Mr. Carome's testimony he also alluded to the
percentage of the required rear yard occupied by this
structure. Given the interpretation and the fact that
most of the wall is outside of the required rear yard
and that the 30 percent limitation is on accessory
buildings, not accessory structures, and buildings do
have a definition in the Zoning Regulations, the limit
of 30 percent that Mr. Carome ascribes to this
structure only applies to a building and not a
structure.

I wanted to take the time to also read
into the record the definition of a building in the
Zoning Regulations. This is the definition of a
building. "A structure having a roof supported by
columns or walls for the shelter, support or enclosure
of persons, animals or chattel. When separated from
the ground up or from the lowest floor wup, each
portion shall be deemed a separate building."

But the critical definition here is really
the first part of the definition. "A building is a
structure having a roof supported by columns or walls
for the shelter, support or enclosure of persons,
animals or chattel." To the extent that Mr. Carome

refers to this retained area as a liveable space, I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

submit that except for those species of animals that
can live beneath earth, this does not provide a
shelter for humans or animals in any kind of way.

So it will be difficult to reach the
conclusion in any way that this, including the
compacted earth, both constitutes some kind of
building in any kind of way. What else did we want to
do? Okay.

MS. BELL: I think to the extent that it's
helpful, I have gone back and forth, but we have
provided the definitions as they appear in the Zoning
Regs of both yard, rear yard, side yard and how they
are calculated or how they are measured from the lot
lines and Mr. Bello, as I said, read into the record
the depth.

Now, the fourth issue that has been raised
by Mr. Carome is the issue of the structural soundness
and structural integrity of the wall, which is also
something that apparently the intervenors intend to
provide testimony. It is our position that that issue
is also not appropriate in this forum for the obvious
reason and the supposed construction. In other words,
we understand this appeal to be about the issuance of
the Dbuilding permit. The zoning classification

process ends once that process is over.
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To the extent that the wall may not be
consistent with the engineering reports as provided by
the engineer is an enforcement issue. It would not be
an issue in which the Zoning Administrator has any
responsibility for or could actually provide any
testimony about with regard to the structural
soundness. So it would be our position that, as it
says here, that he has no role in that process, that
the scope of his review or the zoning review was
consistent with the Building Code Regulations with
regard to the application process.

And I might add lastly, because this 1is
rather important, because there seems to be -- there
has been a lot of testimony that sort of muddied the
waters with regard to this. The inspection and

certification process of the wall was done pursuant to

the third party inspection process. It was not
inspected necessarily and certified by BLRA
inspectors.

So to the extent that there is some issue
about whether or not the report is wvalid or whether or
not the report is properly certified, that issue goes
to Ryan and Associates. It would not be necessarily
an issue with regard to the BLRA inspectors, which is

something that apparently has sort of been kicked
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around.

Now, the last comment I would like to make
with regard to the intervenor's zrole, the National
Park Service, we can agree with the National Park
Service that DCRA would not be issuing a building
permit that allowed construction on the federal park
land. That would not be something that it would be
appropriate for the Agency to do and the Agency did
not do that in this case. And as I note from the
pleading or from the letter that was provided today by
the National Park Service, that they are withdrawing
their argument with regard to the constructive
easement.

However, the other point I would like to
make is this issue of who 1s responsible for
determining the structural soundness. Again, the
Building Code, the D.C. Building Code or the BOCA
Code, and the International Code does not provide the
National Park Service a role with regard to
determining the integrity of structures that are built
on private property.

So to the extent that the Park Service is
here with concerns, we understand that and we would
like to work with them, but the appropriate avenue for

them if they have an issue with regard to trespass or
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with regard to soundness would not be through the
Zoning Administrator process and the appeal process
here today.

So we again don't think that that's a
particular issue that is appropriate for this forum,
and we would also have issue with whether or not they
are the proper federal agency to determine the
soundness of the wall. This is especially true,
because we haven't had an engineering report from them
and we also haven't seen a survey of the wall to
support their contention that the footers, whether 2
inches or several inches, encroach upon their land.

That would be the end of our presentation.

Is there any questions or are there any questions?

CHATIRPERSON GRIFFIS: Thank you all very
much. Let's go, two questions. It seems to me T
missed perhaps the more substantive aspect of how 1541
was reviewed for this permit for a retaining wall or
how should it have been, the overlay?

MR. BELLO: Okay. The overlay, dquite
frankly, outside of the technical omission of
indicating that overlay on an application, actually
has no substantive or material impact on the issuance
of the building permit. And nor should it form a

basis for finding error in the Zoning Administrator's
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determination, because a simple administrative process
of revising the permit just to ascribe that overlay
would not change the issuance of the building permit
in itself.

CHAIRPERSON GRIFFIS: Or with this
building permit anyway.

MR. BELLO: With this particular building

permit.

CHAIRPERSON GRIFFIS: Okay. Okay. So if
I understand -- well, there it 1is. I think that's
straightforward enough. I wasn't really sure where

you were going with third party inspectors and how
BLRA shouldn't be held, as I heard vyou say, 100
percent responsible, Dbecause it's a third party
review. Is there a critical aspect to that in terms
of this =zoning appeal that we need to understand
further?

MS. BELL: No, no, no.

CHAIRPERSON GRIFFIS: Otherwise, I'm ready
to let it go.

MS. BELL: No, not at all. It's just
something that was raised by Mr. Carome about the
involvement or lack thereof.

CHATRPERSON GRIFFIS: Indeed. And, Mr.

Bello, you indicated that the required rear yard is 25
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feet in this zone district. That's correct.
MR. BELLO: That is correct.
CHAIRPERSON GRIFFIS: And that this

retaining wall, as you have seen it and permitted, is

actually outside of that required area. Is that my
understanding?
MR. BELLO: The retaining wall or the

majority of the retaining wall.

CHAIRPERSON GRIFFIS: Right.

MR. BELLO: Located at the rear property
lot line.

CHATIRPERSON GRIFFIS: That's what gets to
it.

MR. BELLO: That's right.

CHAIRPERSON GRIFFIS: The majority. So
what 1s the minority that's in the rear portion? Is
that evidenced on that sheet? Why don't we pull that
up closer if it's possible and you can just point out
where you see it in and where you see it out. Yes,
take your time.

Let's reorient it, so everyone doesn't
have to get up. I mean, everyone should get up, so
that they see it, but we can pull that over a little
bit. Also, in case you say anything, we're going to

need you close to a microphone. Boy, we must have got
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our budget increase with those easels, huh? Oh, those
aren't ours, are they? Okay.

MR. BELLO: This is not to scale. This is
just for illustrative purposes.

CHAIRPERSON GRIFFIS: Okay. I'm going to
just kind of repeat what you say, because you're not
going to get picked up, but this is going to be short.

So what vyou're saying i1s you're indicating a sheet
that will obviously be submitted into the record, so
there will be copies of it. It's not to scale, but
for illustrative purposes and you're drawing a line
across it now that indicates the extent of the rear --

MR. BELLO: Exactly. I used the furthest
point of the building.

CHATIRPERSON GRIFFIS: Okay. So the
furthest point of the building is where you took your
dimension to get the 25 foot rear yard required.

MR. BELLO: 25 feet.

CHAIRPERSON GRIFFIS: Close to the dashed
line that's reading 25 feet rear.

MR. BELLO: Exactly. The distance from
here to here is about 57 feet, so you figure 25, it's
there.

CHAIRPERSON GRIFFIS: Okay.

MR. BELLO: Okay. This area is actually
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what is the required rear yard.

CHAIRPERSON GRIFFIS: Okay.

MR. BELLO: Anything outside of this line
is outside of the required rear yard.

CHAIRPERSON GRIFFIS: Okay. And can you
indicate what ©portion of the retaining wall is
actually in the required rear yard? All right. So it
would be at that point at which it would come straight
off from the building.

MR. BELLO: This portion and this portion.

Anything behind this line is outside of the required
rear yard.

CHATIRPERSON GRIFFIS: I see. Okay.

MS. BAILEY: Mr. Chairman, will we be able
to keep that document that Mr. Toye, Mr. Bello, just
marked on?

MR. BELLO: You're welcome to it.

CHAIRPERSON GRIFFIS: Sure can. Get it
signed and autographed and everything. Okay. Lastly,
you indicated in opening that the retaining wall
wasn't defined in the Zoning Regulations or in the
Building Code, but then went on to show BOCA '93, '96
and the IBC as defining a retaining wall. That was
just a misstatement. Is that correct? It is defined

in the Building Code as you have actually cited?
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MS. BELL: Yes. I'm sorry, I meant what
used to be the D.C. Construction Code.

CHATIRPERSON GRIFFIS: Oh, D.C.
Construction.

MS. BELL: Because, vyou know, the D.C.
Construction Code adopted BOCA and the International
Code and became the D.C. Building Code in 2003.

CHATRPERSON GRIFFIS: Okay. Okay. Other
questions? Ms. Miller?

VICE CHAIR MILLER: So is it your position
that the District is not required to apply the Wesley
Heights, wait, is that the right overlay, the Wesley
Heights Overlay District to a retaining wall?

MR. BELLO: No, rather the position is
that the exercise of identifying accurately, including
an overlay zone, on an application is a part of the
process. But my point was that to the extent that it
was omitted in this application, one has to then look
to whether it had a material impact on the issuance of
the building permit, vis-a-vis the compliance of the
retaining wall, and the answer to that is absolutely
not.

So from an administrative standpoint, if
we had to correct that, it would simply require

revision to the permit just to describe that zone,
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that overlay designation, and the retaining wall
permit will be issued all over again. So my point is
that 1t doesn't reach the substantive level for
consideration of this Board in terms of whether the
Zoning Administrator erred in issuing that building
permit.

VICE CHAIR MILLER: But do you review it
just to determine whether it falls within the overlay?

Is that as far as you would go with that?

MR. BELLO: That's 1it, for purposes of
identification in this case. But as has been pointed
out in testimony prior to this time, in the building
permit process, and I recognize that is not what is
before you right now, the overlay was indicated on the
application, because it had significant -- I think you
have to understand the dynamics of the walk-through
process and how frenzied it can be.

So a zoning reviewer may very well take a
look at an application and be able to tell, regardless
of whether an overlay exists, whether there will be
some substantive material fact of the application that
will require that every I should be dotted and every T
should be crossed.

VICE CHAIR MILLER: And is it that this

wasn't that important in this case because of your
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conclusion that the overlay applies to the
construction and alteration of buildings and this is
not a building?

MR. BELLO: That's correct.

VICE CHAIR MILLER: Okay. Thank you.

CHAIRPERSON GRIFFIS: Anything else? Any
other questions, clarifications? Mr. Hildebrand?

COMMISSIONER HILDEBRAND: In looking at
the Wesley Heights Overlay, 1541.3, Item C, it says
"To preserve existing trees, access, providing air and
a harmonious design and attractive appearance of the
neighborhood."

As a Zoning Administrator, how do you
interpret that when you look at an application?

MR. BELLO: Really, that doesn't require
interpretation of the Zoning Administrator, because
its interpretation has been undertaken by the Zoning
Commission in setting more restrictive standards. So
the Zoning Administrator would only look to those
restrictive standards. Because trees needed to be
protected here, therefore, the percentage of Ilot
occupancy has been limited to 30 percent.

That's about it. It doesn't provide you a
specific restriction to apply to an application,

because those restrictions are understood to Dbe

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

99

already incorporated in the more restrictive standards
than the underlying zone.

COMMISSIONER HILDEBRAND: Okay. So you
don't actually look at character issues in the design
when you were reviewing it from a zoning standpoint.
You're looking purely at numbers and percentages.

MR. BELLO: If it's outside of specific
restrictions outlined within the overlay, that's
correct.

COMMISSIONER HILDEBRAND: So in something
like this where there is a significant regrading that
affects existing trees, how do vyou evaluate that
relative to 1541.3? Did you consider the tree removal
that would be required by the construction of the
retaining wall?

MR. BELLO: Actually not, because I don't
believe there are tree removal limitations here.

COMMISSIONER HILDEBRAND: So you're saying
it's more of a suggestion than an enforceable
regulation?

MR. BELLO: Well, I think that the Zoning
Commission actually took that into consideration to
set these more restrictive standards, and that perhaps
the Zoning Commission already believes that those

restrictive standards serve to preserve trees.
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CHATIRPERSON GRIFFIS: So you're saying
1541.3 lays out the purposes of the overlay kind of
like all of our regulations start out, the purpose of
the R-1 District is to, the same with 1541.3, of which
there are three. One Mr. Hildebrand is getting to is
the preservation of existing trees, 1light and air,
harmonious design. The first two go to what,
preserving the density and allowing for the expansion
of single-family dwellings, right?

MR. BELLO: Yes, that's true.

CHAIRPERSON GRIFFIS: So we're talking
about all those elements together are prescriptive or
descriptive of the character of the Wesley Heights
Overlay. And what you're saying is when you look at
whether something is allowable or not, you go to the
actual -- more of the 1543 restrictions. How 1is it
actually restricted? Is the height diminished from
that which is allowable in the underlying zone? Is
the lot occupancy, is anything else that is specific
in terms of an area ©perhaps wuse, but an area
designation in the regulations.? Is that my correct
understanding?

MR. BELLO: Well, I mean, that is correct
and in other overlay districts within which the Zoning

Commission felt the need to set limitations on tree
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removal, they indeed did set limitations. Implying
that the Zoning Administrator should look to this to
determine what if and how many trees should be removed

actually removes objectivity in the sense that you

would have to look at each application. What do you
determine? Is it the height of the tree that's
removed? Is it the circumference? So it will be

actually ambiguous and I think it would be outside of
the Zoning Administrator's authority, quite frankly.

CHAIRPERSON GRIFFIS: Interesting.

COMMISSIONER HILDEBRAND: Then how do you
deal with the Tree and Slope Overlay in other areas?

MR. BELLO: The Tree and Slope Overlays
are actually wvery specific as to what you can or
cannot remove.

COMMISSIONER HILDEBRAND: And that is the
distinction between those areas and the Wesley
Heights, is that the Tree and Slope is not referenced
specifically?

MR. BELLO: That is correct.

CHATRPERSON GRIFFIS: And when vyou say
it's more descriptive, it's more exact, the Tree and
Slope you're talking about. It actually tells you how
to deal with diameters of trees based on the diameter,

the number and all that.
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MR. BELLO: Absolutely.

CHAIRPERSON GRIFFIS: Okay.

VICE CHAIR MILLER: Ms. Bell, in looking
at these regulations and your remarks about specific
versus general, I look at 1541.1, which I thought you
were relying on, for what is regulated under the
overlay as saying it regulates Dbuildings and,
therefore, vyou conclude that it doesn't regulate a
retaining wall. That to me sounds like a purpose.
You know, the Wesley Heights Overlay is established to
preserve and enhance, etcetera, that that's
purposeful.

And then I 1look at 1543.1, which talks
about more specific restrictions and following, and
they get into language with respect to structures. So
why shouldn't we conclude that this overlay doesn't

apply to structures and only buildings?

MR. BELLO: Well, I think as a simple
answer to that, all buildings are structures. All
structures are not buildings. What this reads is that

no structure including accessory buildings, and if you
rewrite that, it could be read to mean no principal
building including accessory buildings.

Clearly, there isn't any limitation other

than what we see in 2503.3 that controls the location
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and placement of retaining walls. I think 1if this
overlay were intended to amend the regulations to
include structures in this limitation and where they
are placed, I think the Zoning Commission would have
specifically outlined that.

VICE CHAIR MILLER: I just want to follow-
up just on this 1541 section, even separate from the
2500 section, and we find this in a 1lot of the
regulations. I don't think they are that clear. A
lot of these regulations have and such and such and
it's not exactly clear what applies to what.

For instance, I could read this regulation
as saying that the overlay is established to preserve
and enhance the 1low density character of Wesley
Heights by regulating construction as only applying to
construction in the area, and that the alteration of
residential and other buildings only applies to
alteration. I mean, I Jjust don't think it's 100
percent clear. When vyou say that the statute is
clear, vyou don't have to 1look to the 1legislative
history, I don't think so.

MR. BELLO: On the contrary -- well, go
ahead.

MS. BELL: Well, I'm a 1little confused.

The appellant raised the issue that 1541 was
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dispositive as to the retaining wall and then he
provided the legislative history to help us understand
the purpose and spirit of the overlay. So I'm a
little confused.

Are you saying that the purpose and the
spirit of the overlay based on the language in this
regulation is unclear, and so that is why you find the
legislative history helpful?

VICE CHAIR MILLER: I'm saying I don't
know who took the position that it's clear. It's not
that definitive to me and I raise it in the context of
looking at the retaining wall in a wvacuum, because if
you read this as applying to construction, but you
didn't read it as applying to, you know, alteration of
buildings, a retaining wall is being constructed.

It's not being constructed in a vacuum.
It's being constructed in a context of changes to the
property. Therefore, looking at this, I don't think
it's clear that it precludes being applied to a
retaining wall because it's not a building under the
BOCA Code. That's where I was coming from.

MR. BELLO: Okay. But in fact --

VICE CHAIR MILLER: And I'm probing you
for your response.

MR. BELLO: Sure.
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VICE CHAIR MILLER: I mean, you know.

MR. BELLO: So in fact, I think the
intervenor's attorney was able to point out even in
that legislative history that the Zoning Commission
made clear that what they were seeking to control here
was liveable space, and I don't believe that a
retaining wall by any stretch of the imagination can
be considered a liveable space.

CHAIRPERSON GRIFFIS: Well, it seems to be
reinforced in redundant sections in the regulations,
too. If we look at 2503, certainly we talk about that
structure, a retaining wall, being allowed in open
yard or open areas and the rear yard being one of
them, which you already said, in 2503.3.

But then if we go to what the Board is
limitedly familiar with, or I shouldn't say limitedly,
very familiar with based on a processing that we have
gone through recently, 2516, and you start looking at
theoretical 1lots or numerous structures on a single
lot of record, I mean, we didn't start approving every
fence, retaining wall or other, you know, enclosing,
landscaping element. It was the structures. It was
the principal structures and houses. It seems to be
the regulations.

You know, it's interesting. Mr.
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Hildebrand actually cited one off the record up here

about one that it looks like it may well be --

COMMISSIONER HILDEBRAND: Well, I think
what we were talking -- just if I can step in for a
second. If you look at the citation you made earlier

at 404.1, which is the rear vyard requirement in
residential zoning areas, that a rear yard shall be
provided for each structure located in a Residential
District, and 1f you go to 199.1 and look at the
definition of structure, the structure definition
actually includes retaining walls.

So looking at that particular line, there
seems like there is a patent ambiguity. In one
location it says that structures are allowed in the
yards, and in this specific location it says that a
structure must have a rear yard.

MR. BELLO: Well, and I think you need to
actually read the total definition to actually get
that clear. Rear vyard, and I'll read it, "A vyard
between" -- well, pardon me. Let me read yard. "An
exterior space other than a court on the same lot with
a building or the structure. A yard required by the
provisions of this title shall be open to the sky from
the ground up and shall not be occupied by any

building or structure, except as specifically provided
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in this title." 2503.3 gpecifically provides that the
structure can be within the vyard, so that's the
qualifier there.

CHATIRPERSON GRIFFIS: Right. Ms. Miller,
25037

VICE CHAIR MILLER: Okay. I'm probably
missing something, so let me just throw this out. I
see that 2503.3 says that a retaining wall constructed
in accordance with the Building Code can occupy a
yvard, basically. What makes that not subject to the
overlay? It can occupy what a yard in accordance with
the overlay. Are you saying that the overlay doesn't
apply or it does?

MR. BELLO: I'm saying the overlay does
not vacate 2503.3 nor does it preclude the placement
of retaining walls in required yards as defined.

VICE CHAIR MILLER: I guess my question is
can't you have a retaining wall that's in accordance
with 2503.3, but that's not in accordance with the
overlay?

MR. BELLO: The answer is no.

VICE CHAIR MILLER: And why is that?

MR. BELLO: Because there's nothing
specifically in the overlay that wvacates 2503.3 or the

definition provided in 199.1 for yards, required yards
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and depth of a yard.

CHAIRPERSON GRIFFIS: Anything elgse?

COMMISSIONER HILDEBRAND: When vyou're
looking at lot occupancy, is it typical for the Zoning
Administrator to include the area of retaining walls
in the lot occupancy calculation?

MR. BELLO: No, sir, because if you look
in section 199.1, the definition for percentage of lot
occupancy, which should lead you to the definition for
building area, I think vyou would find that any
structure or any part of a building that is below the
main level of the building is excluded from that
calculation.

COMMISSIONER HILDEBRAND: But if you look
at the definition or the regulation 1543.2, it doesn't
limit it to buildings. It says "no structure or
including accessory buildings shall occupy in excess
of 30 percent." So in reviewing this for the overlay,
would that mean that you would look at the area of the
retaining wall for lot occupancy?

MR. BELLO: No, because this land was just
borrowed from the same other sections to control
percentage of lot occupancy in other sections. This
is not peculiar to the Wesley Heights Overlay.

COMMISSIONER HILDEBRAND: Am I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109

understanding you correctly, are you saying that the
word structure and building are used interchangeably
in the code?

MR. BELLO: That is correct, sir.
Because, again, as I said earlier, all buildings are
structures by definition, but not all structures are
buildings. If you go back to 403.2 "no structure
including its accessory building." The important
thing to note here is that a percentage of 1lot
occupancy controls both the principal building and the
accessory building.

COMMISSIONER HILDEBRAND: Yes.

MR. BELLO: "No structure including its
accessory building shall occupy its lot in excess of
the percentage of 1lot occupancy set forth in this
table." So this 1language is not peculiar to the
Wesley Heights Overlay in terms of how the Zoning
Administrator has interpreted it over time and
naturality, as the Board has also interpreted it over
time.

VICE CHAIR MILLER: I just want to note
for accuracy that my regulation reads "No structures,
including accessory buildings," and it doesn't say
"its accessory buildings."

COMMISSIONER HILDEBRAND: Right.
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VICE CHATIR MILLER: So I understand where
you are going with this, but I think you made it a
little stronger than it actually is.

CHATIRPERSON GRIFFIS: And what's the
accessory to? I think we need to move on on this. Do
you have an "its" in there, Mr. Hildebrand?

COMMISSIONER HILDEBRAND: In 403.2.

CHATRPERSON GRIFFIS: 403.2.

COMMISSIONER HILDEBRAND: For residential.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER HILDEBRAND: Not the Wesley
Heights.

CHAIRPERSON GRIFFIS: Right. She was
looking at the 1543.2.

COMMISSIONER HILDEBRAND: Right.

CHATRPERSON GRIFFIS: Okay. There it 1is.

Who writes this stuff anyway, Mr. Hildebrand?

COMMISSIONER HILDEBRAND: We need to talk
to that Commission.

CHATRPERSON GRIFFIS: Indeed. Moving
ahead, any other questions for the Zoning
Administrator from the Board? If not at this time,
let's go to cross examination. Mr. Carome?

UNIDENTIFIED SPEAKER: Can we turn off

your light, please?
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VICE CHAIR MILLER: You have to wait just
a second.

MR. CAROME: Mr. Bello, I would 1like to
start out by asking you some guestions about your
definition of where the required yard is. 2Am I right
that you're suggesting that the required vyard is an
area in the middle of the back yard and that that's
where there is a special restriction on where you can
build things? But up here closer to the neighboring
property, there 1is no restriction? Is that vyour
testimony?

MR. BELLO: No, actually, my testimony is
that the first 25 feet is the required rear yard.

MR. CAROME: Could you go up there again
and point out to me where the required rear yard is,
as you view it, on your drawing, please?

CHAIRPERSON GRIFFIS: Wait. Just in order
to save some time here. I mean, he has marked that
drawing.

MR. CAROME: Well, is it the area that you
marked in red here, is that the required rear yard?

MR. BELLO: That's correct, sir.

MR. CAROME: And so you're saying that
there are special building restrictions here closer to

the property where you cannot -- you generally can
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only build something that is 4 feet high, for example.

Is that right? But that vyou -- Dbut that it's
perfectly fine to build anything of unlimited height
here right next to the neighboring property. Is that
your interpretation of --

MR. BELLO: Actually, that's not my
testimony. My testimony is per the definition of the
depth of a required yard, that that measurement as has
been interpreted by the Zoning Administrator over time
is measured out from the end of the building line out
towards the rear property 1line. And that really has
significance when you talk -- when you think about the
light and air between the principal building and an
accessory structure, particularly in this zone, where
you can have a two story accessory structure that can
only be built outside of the required rear yard.

MR. CAROME: And so am I right that as you
view the Zoning Regulations, the purpose of the
required yard is not to create a buffer zone between
the neighboring property?

MR. BELLO: It would not be its principal
focus Dbecause there are restrictions and limitations
on what you can build within the required rear yard.
Clearly, when you build an accessory structure, most

zones restrict an accessory structure to one story 15
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foot high building, which 1if the adjacent property
line abuts the property and can likewise build such a
structure, then issues of 1light and ventilation are
not uppermost in those circumstances, because they are
not habitable structures.

MR. CAROME: Why is it that it says 25
foot rear there that's exactly 25 feet from the rear
line, from the rear property 1line if that's not the
demarkation of the property, of the required rear
yvard? Why is that line there?

MR. BELLO: Well, this is an enlarged copy
of the D.C. Surveyor's Plats as submitted by the
applicants. Applicants come in with their own notion
of what the interpretation is, but its the Zoning
Administrator that counts quite frankly.

MR. CAROME: I mean, this is astonishing.

So vyou're saying that there is more Dbuilding
restriction on a property owner in the area closer to
their home than there is in the area closer to their
neighbors. Is that your testimony? And that's how
you interpret the Zoning Code?

MS. BELL: Well, I'm going to --

MR. CAROME: You're going to object?

MS. BELL: Yes.

CHATIRPERSON GRIFFIS: What's the
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objection?

MS. BELL: All right.

MR. CAROME: Which way are you going to
answer?

MS. BELL: I would like to object and two
things. First of all, for the purposes of this
Surveyor's Plat, I would like to limit his testimony

to those areas in which he was --

CHAIRPERSON GRIFFIS: Okay. But we're
going to allow questions for clarification. It's not
a bad question of what does that line represent. I

mean, so let's move ahead. Any other objections?

MS. BELL: Go ahead. I don't know 1if I
object yet. Go ahead.

MR. CAROME: Can you answer the question?

MR. BELLO: Well, what is the question,
please?

MR. CAROME: I take it the Reporter -- I
have to restate the question? Is that what I have to
do? All right. The question is is it your testimony
and is the way you have as Zoning Administrator for
the city applied the Zoning Code is to say that the
required rear yard is closer to the building than it
is to the 1lot 1line and that, in fact, you don't

measure it from the boundary, the outer boundaries of
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the property?

CHAIRPERSON GRIFFIS: We're going to move
on to the next question. We have been provided
testimony by the Zoning Administrator and it is clear
in the definition of yard rear, depth of, how it is
measured. Is that correct, Mr. Bello? Is that vyour
testimony?

MR. BELLO: Well, that is correct. 2And I
would also offer the rationale for it. And, you know,
I'll be glad to repeat that. There are restrictions
on what you can build in your rear year in terms of
height. And also, since you are not permitted to have
multiple buildings on one lot, accessory structures
clearly are not allowed to be habitable.

So the competent interest is the
protection of the light and air between the principal
building and the accessory structure, which I think
takes precedence over the protection of light and air
for -- to accessory structures which may be located
back to back. I think that point is on underscored by
the fact that accessory structures actually are not
subject to any setback requirement from the rear
property line or side property line.

MR. CAROME: And so where 1is the side,

required side lot on -- or two required side lots on
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this property?

CHAIRPERSON GRIFFIS: Side yards?

MR. CAROME: Side -- I'm sorry. Where is
the required -- where are the two required side yards
on this property? Where do you measure them from?

CHAIRPERSON GRIFFIS: Do you want to give
him your pointer and he will show you?

MS. BELL: Well, I --

CHAIRPERSON GRIFFIS: Or not.

MR. CAROME: I'm happy to give him my
pointer.

MS. BELL: That's sort of beyond the scope
of his original testimony. He didn't testify to the
side yards. He only testified to what the calculation
is pursuant to the Zoning Regs. He didn't identify it
on the plat.

CHAIRPERSON GRIFFIS: No, he didn't. But
we're also going into looking at all the dimensions on
this. I don't see why that is such an awful question
to have answered actually. And even just the area, I
mean, stipulating the actual dimension based on this,
I'm not looking for. But let's look at where they are
as opposed to we're defining where the rear yard is.

MR. BELLO: Okay. This conception of the

front yard is also the straight line there.
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CHAIRPERSON GRIFFIS: Hold on. We're
going to need to get you on a mike if you're going to
talk.

MR. CAROME: Is there a portable mike?

CHATRPERSON GRIFFIS: I don't know where
the hand held is.

MR. BELLO: I can try it in baritone.

CHATIRPERSON GRIFFIS: Yes, do that.

MR. BELLO: Well, if you draw a straight
line here, which would indicate the furthest point of
the front of the building, then by definition the side
yards would be for the depth of the building. Now,
considerably because the rear yard is the mean depth,
I think this for illustration purposes was if you were
to draw a line there, everything behind that line is
the rear yard by definition. Everything between these
two lines are the side yards and vice versa of the
other side.

MR. CAROME: And where is the required
side yard?

MR. BELLO: Well, the required side yard

MR. CAROME: Maybe you could color it in
with red. Show me. Could you color them in or just

indicate it in some fashion that will leave a record?
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MR. BELLO: Well, the required rear yard
is not defined as a mean depth, so it's really -- I
mean, in front. The closest that you can build to the
property line is the side, the side yard.

MR. CAROME: I see. And is that along the
entire side of the property?

MR. BELLO: If you see to go in, yes, that
would be the area of the side yard would be everything
between the two, the rear building line and the front
building 1line and you can have determined the area
that will be --

MR. CAROME: No, where 1s the required
side yard? The 8 foot wide required side yard?

MR. BELLO: Again, it's --

CHAIRPERSON GRIFFIS: He has pointed out.

I think he has answered it. Mr. Bello, am I correct,
and we'll get you close to a microphone now, you have
defined the side vyard, the area which vyou would
dimension the required side vyard. Is that from the
line that you drew at the face of the front of the
building and that line up across the back, the rear
most extension and that which is between those two
lines, the ©property 1line and the side wall or
structure or building line?

MR. BELLO: Well, I mean, by definition
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the shaded area is a side yard.

CHAIRPERSON GRIFFIS: Right.

MR. BELLO: The required side yard is the
linear distance to the line.

CHAIRPERSON GRIFFIS: Right.

MR. CAROME: And measure from where?
Where do you measure the 8 feet from?

CHAIRPERSON GRIFFIS: Why are we delving
so strongly into this?

MR. CAROME: Because I think there is an
absolutely fundamentally erroneous interpretation here
of where the required yards are on a lot.

CHATIRPERSON GRIFFIS: Okay.

MR. CAROME: I think the required rear
yvard lots are the ones that are marked here. It's the
8 foot buffer along here, and that's why it says 8
foot side all the way along here and along that side,
and the 25 foot buffer in the back. Those are the
required side and rear vyards. And I'm trying to
understand how there 1is any other way to interpret
this. That's why the 8 foot marker and the 25 foot
marker is there.

CHAIRPERSON GRIFFIS: Well, we know where
you're coming from now then.

VICE CHAIR MILLER: I don't.
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CHATIRPERSON GRIFFIS: Okay.

VICE CHAIR MILLER: Could I just ask vyou,
I mean, there has been a lot of papers filed in this
case. How does the side yard relate to your appeal?

MR. CAROME: We pointed out that the -- if
you recall where the geo-grid and the -- there is a
more than 50 percent occupancy of the required side
yvard along here.

CHATIRPERSON GRIFFIS: Okay.

MR. CAROME: I mean, I think it's much
less problematic than the almost total occupancy of
the required rear yard here, but it is a big problem.

So I still don't wunderstand where the witness
measures the 8 foot -- at what point do you measure 8
feet from?

MS. BELL: I think we're somehow getting
into argument in testimony. Okay.

CHAIRPERSON GRIFFIS: Your objection is
we're getting into argument in testimony?

MS. BELL: Yes, for Mr. Carome.

CHAIRPERSON GRIFFIS: Agreed. Let's
continue on. I think you have asked it several times
and it has been answered by the Zoning Administrator.

I would direct and, in fact, I would direct the Board

in terms of interpreting this element to read the
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definition of yard side, it will become perhaps very
clear. Let's move on to the next question.

MR. CAROME: I would like to direct the
witness' attention to 404.2 of Title 11. It's right
in front of you, if you don't have one. Do you have
it there?

MR. BELLO: Yes.

CHATRPERSON GRIFFIS: 404.27

MR. CAROME: Yes.

CHAIRPERSON GRIFFIS: 404. Rear yards?

MR. CAROME: Yes, it's in the rear vyard
section. I'll just read it into the record. "In the
case of a through lot or a corner lot abutting three
or more streets, the depth of rear vyard may be
measured from the center line of the street abutting
the lot at the rear of the structure."

CHAIRPERSON GRIFFIS: Good.

MR. CAROME: Now, doesn't that indicate to
you, Mr. Bello, that at least in that instance the
measurement of where the rear yard is to be measured
is not from the building, but actually it's from the
exterior of the lot or the outer boundary of the lot?

CHAIRPERSON GRIFFIS: You're not asserting
that this is a through lot are you?

MR. CAROME: No, but I'm saying that --
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CHAIRPERSON GRIFFIS: You think it's a
corner lot?

MR. CAROME: What I'm saying is that this
particular measurement -- this particular instance
where the point of measurement is specifically spelled
out is clearly not the building. You don't start the
measurement from the building, you  start the
measurement out at the center line of the street. And
I'm just pointing out that it demonstrates that one
measure is required yards from --

CHAIRPERSON GRIFFIS: But there's a
measurement --

MR. CAROME: -- the exterior of the
property not from the interior.

CHAIRPERSON GRIFFIS: Excuse me. There is
prescription measurements for all sorts of aspects
that changed depending on specificity. I don't see
the relevancy to go into something that this isn't
showing that you measure it differently than has been
assumed or that has been described as the measuring
point. And I still have to go back to it, as after
all this is all for our benefit these questions, I
would still have to go back to the definition. Why
are we moving off the definition of yard rear and the

measuring point?
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MR. CAROME: Let's move on. Mr. Bello,
could you tell me what is the area of this -- withdraw
that. Is the 25 foot rear yard the same concept as

the 25 foot setback that is required for the property
or 1is setback and a required rear vyard to those
unrelated?

MR. BELLO: Those are interchangeable
terms.

MR. CAROME: And so when you talk about
the setback of the front of the house, vyou are
measuring from the required distance from the house to
the front property line. Is that right?

MS. BELL: I'm going to object to all the
guestions that don't actually relate to his cross
examination or this particular appeal and the house of
this appeal.

CHATIRPERSON GRIFFIS: You mean to his
testimony?

MS. BELL: There hasn't been a discussion
about 25 feet in front of the house or hasn't been --
you know, and for the purposes of sort of exploring
how the ZA interprets different areas of the Zoning
Regulations for education purposes, I'm going to
object.

CHAIRPERSON GRIFFIS: Okay. Okay. Where
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are we getting the setback from, the overlay? Is that
the front?

MR. CAROME: No, Mr. Bello I just heard
him say that setback and required vyard are really
interchangeable terms.

MS. BELL: That's because you asked that
question.

CHAIRPERSON GRIFFIS: Right.

MR. CAROME: And I mean, and he said yes.

CHAIRPERSON GRIFFIS: Okay.

MR. CAROME: And so I'm -- ordinarily, one
thinks of the setback as the required distance away
from the front of the property and it has to be that
distance. A rear setback, obviously, is a measurement
from the rear of the property to create a buffer zone
in the back that's akin to the required buffer zone in
the front.

CHAIRPERSON GRIFFIS: Okay. I think we
understand your point of where we should measure the
rear yard from.

MR. CAROME: All right. Let's go to lot
occupancy. What part of the lot in your view is
occupied by the structure that was allowed by the
permit at issue in this appeal?

MR. BELILO: Zero.
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MS. BELL: And I'm going to have the same
objection that I raised before, because lot occupancy
is not an issue that the Zoning Administrator raised
in his testimony. It's an issue that Mr. Carome
believes is relevant here.

CHAIRPERSON GRIFFIS: That's true, but
certainly in reviewing the issuance of a permit it
would have had to have complied with the 1lot
occupancy.

MS. BELL: I understand.

CHAIRPERSON GRIFFIS: Certainly we may get
into the Height of Buildings Act.

MS. BELL: Okay.

CHAIRPERSON GRIFFIS: Also, but
nevertheless, let's see how much relevancy it has on
this.

MS. BELL: Okay.

CHAIRPERSON GRIFFIS: Go ahead.

MR. CAROME: Mr. Bello, why is the lot
occupancy of this structure zero?

MR. BELLO: I believe I testified earlier
that if you look at the definition for a percentage of
lot occupancy in concert with the definition for
building area, then you would find that the definition

excludes any part of a building that is below the main
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floor of a building from being calculated as part of
the lot occupancy. And as a matter of history of
interpretation here, as far as I know, and well beyond
my tenure, retaining walls have never been factored in
as part of the lot occupancy.

MR. CAROME: And let me just get here what
I -- make sure I heard what you said correctly. You
are saying that in measuring lot occupancy, you never
measure any structure that is below the first floor of
the main building. Is that what I heard you say?

MS. BELL: And I would object to any
recharacterization of his testimony.

MR. CAROME: I'm trying to understand his
testimony.

CHAIRPERSON GRIFFIS: Right. You can ask
questions that clarify. Go ahead.

MR. BELLO: If your question is consistent
with what the definition for percentage of 1lot
occupancy is and building area, that's correct.

MR. CAROME: And do you have a place in
the Zoning Code that you rely on for that rule on when

you do and do not count lot occupancy?

MR. BELLO: Perhaps I should read that
into the record. And this is the =zoning definition
for percentage of lot occupancy. "A figure that
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expresses that portion of a lot, 1lying within 1lot
lines and building lines, that is occupied or that may
be occupied under the provisions of this title as
building area, except as provided in the Waterfront
and Mixed-Use Districts where in the percentage of lot
occupancy."

That's not terribly -- but the important
thing is that this percentage of lot occupancy refers
you to what is defined in this title as building area.

MR. CAROME: But what definition were you
reading?

MR. BELLO: Percentage of lot occupancy,
sir.

CHAIRPERSON GRIFFIS: Percentage. Just so
everyone is on board here, percentage of lot occupancy
in 199 was just read. It then refers you to, in the
same section 199, definition of building area. Mr.
Bello is about to go through that.

MR. BELLO: Definition for building area.

"The maximum horizontal projected area of a building
and its accessory buildings, the term building area
shall include all side yards or open courts less than
5 feet in width and all closed courts 6 feet 1in
width."

CHAIRPERSON GRIFFIS: Wait for it.
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MR. BELLO: "Except for outside balconies.
This term shall not include any projections into open
spaces, okay, such as one lot under 2503, authorized
elsewhere in this title, nor shall it include portions
of a building that do not extend above the level of
the main floor of the main building. If placed so as
not to obstruct 1light and wventilation of the main
building or buildings on adjacent property."

CHAIRPERSON GRIFFIS: Mr. Bello, wunder
that definition if you were to define something that
was not extending above the main level of the
building, but had to be assessed 1in terms of
obstructing 1light and ventilation, who makes that
interpretation?

MR. BELLO: I do.

CHATIRPERSON GRIFFIS: Indeed. Next
question?

MR. CAROME: So you are saying just so
it's clear that if you've got a downward sloping lot,
you can put a structure of unlimited lot occupancy in
that area without bumping up against the 1lot
occupancy, so long as the structure is not higher than
the first floor of the main building?

MR. BELLO: If I'm to understand your

question right, if it's consistent with this
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definition, yes.

MR. CAROME: Are vyou familiar with the
1977 amendments that put the 2503 into the Building
Code?

MR. BELLO: I've read it.

MR. CAROME: And isn't it clear from those
amendments and the legislative history that the notion
of measuring height of structures from the first floor
was intentionally done away with by 25037?

MS. BELL: Well, I'm going to -- okay.
I'm going to object to this line of questioning for
two reasons. First of all, what appears to be
happening is that Mr. Bello reads the definition and
then there seems to be a series of questions about an
explanation for it.

CHAIRPERSON GRIFFIS: I understand. You
object to Mr. Bello going to the legislative intent of
25037?

MS. BELL: Yes, and also in the way that
the questions have Dbeen framed pursuant to the
definition to the extent that he has questions about
the definition, those are personal to his appeal, not
necessarily an issue that was raised in the Zoning
Administrator's testimony.

CHATIRPERSON GRIFFIS: Okay.
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MS. BELL: We're getting far afield.

CHAIRPERSON GRIFFIS: I'm not sure I
understand the second part of the objection. The
first part I agree with, in terms of I'm not persuaded
of why we need to move into Mr. Bello's understanding

of the legislative history of the 199.

MR. CAROME: I won't go farther on that
issue. In going back to the definition of building
area.

MS. BELL: And then I would like to raise
my second issue. My second issue is, and I'll try to

articulate it, this appears to be sort of a question
and answer in which Mr. Carome is learning about the
Zoning Regs and then having an opportunity to sort of
quiz the Zoning Administrator on his interpretation
until it raises another issue that he wants to
discuss. I would really like the Board to limit this
cross examination to the specific points he raised in
his testimony.

CHAIRPERSON GRIFFIS: Good.

MS. BELL: And not to sort of this
learning channel. Okay.

CHAIRPERSON GRIFFIS: An interesting
assessment. I'm not sure I agree. I'm well aware of

a strategy here. 1I'll keep them on point.
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MS. BELL: Thank you.

CHAIRPERSON GRIFFIS: I think I have up to
now. Let's move ahead.

MR. CAROME: Looking at the definition of
building area, Mr. Bello, doesn't this -- isn't this a
definition that describes how to measure the occupancy
area of a particular building?

MR. BELLO: I'm not sure I understand the

question.

MR. CAROME: Well, I'll see if I can help
you. It says -- it defines what you do count. You
don't count Dbalconies, for example, in certain
circumstances, etcetera. And then it says "nor shall

it include portions of a building that do not extend
above the 1level of the main floor of the main
building, if placed so as not to obstruct 1light,"
etcetera, etcetera. Isn't that spelling out that, you
know, for a particular building, you're not going to
get in measuring its particular -- how much of the lot
it occupies, you're only going to focus on the lower
floor of the building, principly, and in certain
circumstances, and generally you're not going to worry
about its upper floors in figuring out its lot
occupancy?

MR. BELLO: Well --
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MS. BELL: How does that relate? Again,
how does this relate to --

CHAIRPERSON GRIFFIS: Good.

MS. BELL: -- the 4825, the exterior
terrace?

MR. CAROME: Because you have asserted
that there 1is mno lot occupancy with respect to
structures that are below the first floor of the main
building on the lot. I think that that's plainly
wrong and I don't believe you can get that out of this
definition. I'm trying to understand how it is that
Mr. Bello gets that out of this definition.

CHAIRPERSON GRIFFIS: The building area,
"Nor shall it include portions of a building that do
not extend above the level of the main floor of the
main building," you don't understand?

MR. CAROME: I don't understand how that
addressed the question of -- that tells you how you
can measure what 1is the lot occupancy of this. And
maybe you won't -- certain things that are above its
main floor maybe will not affect how much of the lot
this building occupies. I submit that it has nothing
to do with what if I put a building back in here and
it happens to be below the first floor, it doesn't

define that as having zero lot occupancy.
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CHATIRPERSON GRIFFIS: Okay.

MR. CAROME: And I'm just asking Mr. Bello
if he can help me and explain why he sees that it does
mean what he is asserting.

CHAIRPERSON GRIFFIS: Oh, man.

MR. BELLO: Well, I think --

CHAIRPERSON GRIFFIS: Well, wait a second.

I'm sorry.

MR. BELLO: I'm sorry.

CHATIRPERSON GRIFFIS: Because I think we
are delving into something that has been answered, at
least 1it's clear to me. The definition includes
accessory buildings, so I'm not sure why you are
saying it wouldn't count anything. Look my
understanding was the Dbuilding area definition 1is
something that is cumulative. Building area has to be
defined in order to understand what the percentage of
lot occupancy is. What goes into percentage of 1lot
occupancy 1s based on the building area, much like
FAR, the Floor Area Ratio is based on the gross floor
area.

Well, we have to understand what the gross
floor area is in order to do a calculation of FAR. So
if you want to explore Mr. Bello's understanding of

how the elements of the definition that go into
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building area, that's one thing. But what you have
stated is that you don't understand why building area
would tell vyou what 1t is that goes into the
percentage of lot occupancy.

MR. CAROME: No, I'm simply saying that I
don't see how Mr. Bello derives from the definition he
is citing, that it excludes from lot occupancy rules,
whether they are in the Wesley Heights Overlay or
whether they are in the required rear yard definition
from the lot occupancy requirements. I don't see
where below first floor is just off limits.

CHATRPERSON GRIFFIS: Okay. Then that
seems to be fairly direct, Mr. Bello. Why don't you
just take that up for the last time?

MR. BELLO: Well, I think you have to look
at the two definitions in tandem of lot occupancy and
building area. And I think your answer is therein. I
think the language is unambiguous, quite frankly. The
percentage of lot occupancy includes accessory
buildings that are not projected above the main --
that are projected above the main floor level.

MR. CAROME: Where are vyou reading
accessory buildings?

CHATRPERSON GRIFFIS: Right. You meant

building area definition. Is that correct?
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MR. BELLO: Well, building area.

CHAIRPERSON GRIFFIS: Okay.

MR. BELLO: I was --

CHAIRPERSON GRIFFIS: He was accessory,
but he means building area.

MR. BELLO: It includes accessory
buildings.

CHAIRPERSON GRIFFIS: Right.

MR. CAROME: It doesn't. I don't see the
words accessory buildings in the definition of
building area.

CHATRPERSON GRIFFIS: Building area,
"Maximum area projected to area of building and its
accessory buildings."

MR. CAROME: And it's accessory buildings.

Yes, but that means that you in defining Ilot
occupancy, vyou combine a main building and its
accessory buildings and treat them as one for purposes
of measuring how much lot occupancy.

CHAIRPERSON GRIFFIS: You do?

MR. CAROME: I believe that's what it does
mean, yes.

CHATIRPERSON GRIFFIS: All right. That's
interesting.

MR. BELLO: We agree for a different --
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MR. CAROME: Do you agree with that?

MS. BELL: I want to make -- I'm sorry.
Go ahead.

MR. BELLO: Yes, go ahead.

MS. BELL: Well, I just want to make a
comment, because I think we're getting off track. And
the way I understood Mr. Bello's testimony was that
lot occupancy applies to buildings and the retaining
wall 1is not a building, and therefore he concluded
that the lot occupancy of the retaining wall was zero.

So if that's correct, I don't see why we need to get
into how do you determine lot occupancy or whatever.
He looked at these definitions. And so I don't see.
Do you have another purpose?

MR. CAROME: Well, I heard Mr. Bello give
two reasons for why he doesn't count the 1lot
occupancy. One, he said it's a retaining wall and
it's therefore not a building and we don't worry about
it. Two, I heard him say on cross examination just
now that also anything that is below the first floor
of the Dbuilding also has =zero, by definition, 1lot
occupancy. So I'm trying to -- I'm going to test the
second one now.

MS. BELL: Yes.

MR. CAROME: On why it is right that --
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CHAIRPERSON GRIFFIS: That's what we've
been doing.

MR. CAROME: Well, no. On the test, the
question -- Mr. Bello, let's look at the definition of
yard and let's look at the last sentence of it.

MR. BELLO: Yes.

MR. CAROME: Can vyou vread the last
sentence of the definition of yard or would you like
me to read it? It says "No building or structure
shall occupy an excess of 50 percent of a vyard
required by this title." Do you see where I just read
from?

MR. BELLO: Yes, sir.

MR. CAROME: And so that 50 percent
occupancy limitation applies not just to buildings, it
applies to structures as well. Is that right?

MR. BELLO: Well, I mean, 1f you go
further up, "A yard required by the provisions of this
title shall be open to the sky from the ground up and
shall not be occupied by any building or structure."

MR. CAROME: Except?

MR. BELLO: "As specifically provided in
this title." And that exception is in 2503.3.

MR. CAROME: So you -- no, but there is no
exception to the sentence I -- the last sentence.
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MR. BELLO: Okay.

MR. CAROME: Is there?

MR. BELLO: Okay.

MR. CAROME: Right? There's no exception
to the last sentence, is there?

MR. BELLO: Okay. I agree.

MR. CAROME: Now, so the 50 percent
limitation on lot occupancy applies both to buildings
and structures, isn't that right?

MR. BELLO: No, no, you're getting that
mixed up. That's apples and oranges. The yard deals
with vyour setback issues and percentage of 1lot
occupancy are totally different subjects.

MR. CAROME: "No building or structure
shall occupy in excess of 50 percent of a vyard
required by this title." That says that the required
yard, a required yard cannot be occupied more than 50
percent by either a building or a structure. Isn't
that right?

MR. BELLO: No, sir. This definition
speaks to the ability of a structure or a building to
occupy a vyard. Clearly, the definition of a
percentage of lot occupancy does not reference a yard
or in this context.

CHAIRPERSON GRIFFIS: So, Mr. Bello, are
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you saying a vyard would be measured in a linear
dimension, a foot dimension?

MR. BELLO: Yes, sir.

CHAIRPERSON GRIFFIS: Or a square foot
dimension?

MR. BELLO: That's correct.

CHAIRPERSON GRIFFIS: Because a yard is an
area.

MR. BELLO: Exactly.

CHAIRPERSON GRIFFIS: And in terms of a
lot occupancy, however, it's percentage of that

occupied of the site 1itself, which is the square
footage. So when you look at vyard definition and
we're talking about 50 percent of the vyard, we're
talking about 50 percent of a square foot dimension?

MR. BELLO: Absolutely.

CHAIRPERSON GRIFFIS: I see.

MR. CAROME: Right. And that's what I
would have assumed and it says a yard required by this
title, is it your reading of this that this is not a
limitation on how much of a required vyard can be
occupied?

CHATIRPERSON GRIFFIS: I don't think he
said that. Did you say that?

MS. BELL: Yes, and I'm -- yes.
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MR. CAROME: Well, that's what I heard him

say.
CHATIRPERSON GRIFFIS: I didn't hear him
say that.
MR. CAROME: Well, does the -- well, just
to be clear. Is 1t vyour testimony that this 50

percent limitation applies equally to buildings and
structures?

MR. BELLO: Well, it certainly does. If
you go to 2503.2, which permits a structure less than
4 feet from adjacent grade to occupy any required
yvard, I think you would find that that definition
seeks to further restrict how much of the vyard is
occupied by that structure.

MR. CAROME: Right. But focusing on this
restriction, this is an independent restriction, I
take it. "No building or structure shall occupy an
excess of 50 percent of a vyard required Dby this
title." That's a free-standing --

MR. BELLO: No, sir. That's not a free-
standing section. That's in the definition section.
And again, I'm trying to bring the relevance of that
home to you. 2503.2, "A structure not including a
building, no part of which is more than 4 feet above

the grade at any point, may occupy any yard required
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under the provisions of this title. Any rear vyard
required by the D.C. Construction Code Title 12 shall
not be calculated in the measurement of this height."

So you have a section that permits a
structure to occupy similarly all vyard. That
definition seeks to restrict this type of structure
and I'll give you an example.

MR. CAROME: We have pointed out in our
brief, I'll note that now I think I understand what
the problem is, that in this addition of the code a
comma has been excluded.

MS. BELL: I'm going to object to this.
This is not -- this is again not cross examination.

MR. CAROME: Well, I would like to know
exactly what the correct language is for 2503.2. I do
not believe it is the version that Mr. Bello is
reading.

CHAIRPERSON GRIFFIS: It's, what else do
we got going for us. Mr. Bello, what are you reading?

MR. BELLO: I just read 2503.2. And my
point was to put the --

CHATIRPERSON GRIFFIS: Which comma are we
talking about?

MR. BELLO: I don't know.

MR. CAROME: It is and I know that the
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National Park Service has also noted this as well.
There 1is in earlier editions of 2503.2, and we'll
probably find it in our legislative history, there is
a comma that is after the word building in 2503.2. So
it reads "A structure not including a building no part
of which is more than 4 feet high." So it is a --
this is a --

CHATRPERSON GRIFFIS: Anybody have that
comma up here?

VICE CHAIR MILLER: I don't have the
comma .

MS. BELL: Well, I don't have the comma,
but again, this really seems to be somewhat far afield
and not really not relevant to his testimony with
regard to whether or not a retaining wall.

CHATIRPERSON GRIFFIS: I'm not sure it
makes much difference.

MR. CAROME: Well, Mr. Bello 1is saying
that --

CHAIRPERSON GRIFFIS: No comma? We'wve got
one comma up here.

MR. CAROME: Well, Jjust so it's clear.
Mr. Bello, you read that as saying that it removes
altogether from the prohibition on what can and cannot

be done as a matter-of-right in a required vyard. It
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just takes structures out of play altogether. Is that

right?

MS. BELL: Well, again, I think this is
part of -- Mr. Carome, you have raised the importance
of 2503.2. We have not. His testimony focused on the
provision after the fact. So whatever earlier drafts

of the regs said or whatever the legislative history
said, that pertains to your argument, not to his
argument or his testimony.

CHAIRPERSON GRIFFIS: What's the date of
the regulations you have, Mr. Bello, February 2003?

MS. BELL: 2000 -- yes, the new one.

CHAIRPERSON GRIFFIS: Good enough. Those
are the most current regs, aren't they?

MS. BELL: Yes.

MR. BELLO: The most current, quite
frankly, and even if we were to see the comma of Mr.
Carome, I don't see it making a substantive difference
of interpretation of that section.

CHATRPERSON GRIFFIS: Me neither. Okay.
Let's move ahead.

MR. CAROME: All right. So just so it's
clear, your interpretation is that the limitations --
there is no limitation on structures that can be put

in required rear yards. Is that right?
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MS. BELL: I'm sorry, which provision does
your question go to?

MR. CAROME : Both  2503.2 and the
definition of required vyard, it's the last sentence
which says "No building or structure can occupy more
than 50 percent of a required yard."

MR. BELLO: Well, again, I was following
your own line of thought. You were making an argument
that because the definition of a vyard limited the
occupancy of a yard to 50 percent, that therefore, you
know, a retaining wall should factor into a percentage
of lot occupancy. And I'm simply pointing to this
section that the purpose of that limitation is to
further restrict this section, which seems to imply
that any structure that does not attain a height above
4 feet from adjacent grade could occupy any yard 100
percent, i.e., if you have a deck and the deck is 3
feet 11 from grade, without the further restriction of
the definition for a yard, 2503.2 would actually allow
a deck 3 feet 11 to be built to occupy all of the
required yards. That's the purpose of the 50 percent
limitation.

MR. CAROME: So I can build a structure in
a required vyard that is more than 50 percent, that

occupies more than 50 percent of the required yard?
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Is that your testimony?
MR. BELLO: That is not my testimony.

MS. BELL: And I object.

CHATRPERSON GRIFFIS: All right. Let's
move on.

MS. BELL: Okay.

CHAIRPERSON GRIFFIS: We have asked the
question a couple of times. In fact, we just had an
interesting example provided. Let's go to new
territory.

MR. CAROME: So am I correct, Mr. Bello,
that in applying the 30 percent total lot occupancy
requirement of the Wesley Heights Overlay, did you
make any effort to take into account the amount of the
lot that i1is occupied by the retaining wall? I'm
sorry. Strike that.

For purposes of the Wesley Heights Overlay
30 percent limitation on structures, what i1s the
amount, what percentage of the Economedes lot is
occupied by this structure?

CHAIRPERSON GRIFFIS: Well, I'm sorry.
You're asking him to give you the calculation of the
lot occupancy of the structure?

MR. CAROME: Well, how do you figure it?

CHAIRPERSON GRIFFIS: Oh, we didn't --
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MR. CAROME: Or did someone figure it?

CHAIRPERSON GRIFFIS: Well, we don't have
that in any testimony from you, do we, Mr. Bello?

MS. BELL: Right.

MR. BELLO: Well, in actuality --

CHAIRPERSON GRIFFIS: Your mike.

MR. BELLO: In direct response to your
question --

CHAIRPERSON GRIFFIS: I'm sorry, your
microphone.

MR. BELLO: I'm sorry. In direct response
to a question that Mr. Carome asked earlier, my answer
was zero percent.

CHAIRPERSON GRIFFIS: Right.

MR. BELLO: Because what we have before us
here --

CHAIRPERSON GRIFFIS: Right.

MR. BELLO: -- is the application for the
retaining wall.

CHAIRPERSON GRIFFIS: Yes, I'm not sure.
I mean, if I understand the testimony from the Zoning
Administrator, I'm not sure going the direction you're
going now, asking him to provide the total lot
occupancy calculation to show that this doesn't

violate the overlay of 30 percent when his testimony
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direct is this doesn't go to lot occupancy, I'm not
sure what more we can provide.

MR. CAROME: Well, all right. I guess I
want to just make it clear. I thought we were talking
before about the 50 percent required yard occupancy
limitation, and he said for purposes of that it
occupies =zero. I'm trying to understand for purposes
of the Wesley Heights Overlay, is it also your view
that this --

CHAIRPERSON GRIFFIS: Lot occupancy. His
direct testimony is it didn't go to lot occupancy.
That's it.

MR. CAROME: So --

CHAIRPERSON GRIFFIS: Mr. Bello, am I
correct?

MR. BELLO: Yes, that's correct, sir.

MR. CAROME : So in your view, lot
occupancy was not a consideration that needed to be
taken into account in this zoning decision. Is that
right?

MR. BELLO: That's correct, sir.

MR. CAROME: And now, I just want to probe
why 1t is that the Wesley Heights Overlay didn't
require you to take that into account.

CHAIRPERSON GRIFFIS: No, we can't go
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there. We have already asked that several times. I'm
not sure why his answer wouldn't be --

MR. CAROME: This is my first question
about the Wesley Heights Overlay.

CHAIRPERSON GRIFFIS: Well, actually, it's
not. Why would you not expect his exact answer to be
this doesn't go to the calculation of lot occupancy?

MR. CAROME: No, because what I heard his
testimony before was that even though 1543.2 says no
structure shall occupy, including accessory buildings,
shall occupy an area in excess of 30 percent, I heard
him say that even though it says no structure, in
fact, it really means -- he reads it as no building
shall occupy, and that because this isn't a building
he hasn't taken it into account. I just want to
probe.

CHAIRPERSON GRIFFIS: So your direct
guestion, Mr. Bello, the permit you issued for this
retaining wall as you have described it, does that go
towards the calculation of 30 percent occupancy of the
lot under 1543.27

MR. BELLO: No, sir.

CHAIRPERSON GRIFFIS: Okay. What else?

MR. CAROME: Mr. Bello, i1is there any

height limitation that applies as a matter of the
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Zoning Code to a structure such as this that is
located within 10 feet of the property lines?

CHATIRPERSON GRIFFIS: Is there a height
limitation of this, as vyou describe 1it, structure
within 10 feet of the property 1lines? That's your
guestion?

MR. CAROME: That's right.

CHAIRPERSON GRIFFIS: Okay. Mr. Bello?

MR. BELLO: Not in the Zoning Regulations.

MR. CAROME: Thank vyou. And so as a
matter of the Zoning Code, could the Economedes,
instead of making a 30 foot height wall here, could
they have made a 500 foot lot wall right next to the
park land and next to --

CHAIRPERSON GRIFFIS: How 1is that a
different question than you just asked?

MR. CAROME: Well, I want to ask him
really what is the consequence of his --

CHAIRPERSON GRIFFIS: 500 feet?

MR. CAROME: Yes.

CHATIRPERSON GRIFFIS: Let's move on. If
his direct answer to vyour guestion was there 1is
nothing in the Zoning Code that regulates the height
limitations within 10 feet of the property line, why

is 1t asking him a dimension? Is there anything
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limiting between 10 feet and 10,000 feet? It's the
same question a different way.

MR. CAROME: Mr. Bello, in interpreting
2503.2, the exception to what things can be built as a
matter-of-right in a required yard, it says fences and
retaining walls constructed in accordance with the
D.C. Building Code, does it not?

MR. BELLO: You mean 2503.37

MR. CAROME: Yes, I'm sorry.

MR. BELLO: Okay. Yes, it does.

MR. CAROME: And doesn't that mean that
the Zoning Administrator must take into account
whether the plans presented to him or her for a
building or structure to be permitted or for a
retaining wall to be permitted must assess whether
there is compliance of those plans with the Building
Code?

MR. BELLO: Absolutely not. I mean,
surely, this section does not require the Zoning
Administrator to have expertise in the Construction
Codes. I think more germanely, it actually seeks to
concede the control of the structural integrity of
retaining walls to the Building Code official.

MR. CAROME: So what meaning do the words

"in accordance with the D.C. Building Code" have in
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this provision?

MR. BELLO: Well, I think the meaning is
that it's implied and if you understand the building
permit process, clearly, any structure or building
that is not in compliance with the D.C. Building Codes
would not be issued a building permit.

MR. CAROME: But why did the Zoning
Commission single out this and it doesn't say that,
obviously, for every kind of structure, just for
fences and retaining walls? It spells out constructed
"in accordance with the D.C. Building Code," but it
doesn't do that everywhere else. Does that add
anything at all? Does that language add anything at
all to the meaning of this regulation?

MR. BELLO: For purposes of the Zoning
Administrator, not zreally other than to, you know,
conclude that when a building permit is issued for a
fence or a retaining wall, then implicitly it's saying
it is in compliance. I don't think that it instructs
the Zoning Administrator to overview the Building Code
official's review of a fence or a retaining wall. 1In
terms of procedure and process, I think it's an
oxymoron really, because if you don't comply with the
D.C. Building Codes, vyou are not going to get a

building permit.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

152

MR. CAROME: And so as a matter of zoning,
is there any height limitation on a fence?

MR. BELLO: No, sir.

MR. CAROME: Even if it's right next to
the property line. Is that right?

CHAIRPERSON GRIFFIS: The question is even
if it's right next to the property line, Mr. Bello, is
there any height restrictions or prescriptions?

MS. BELL: I think that's actually the
same question that he asked earlier.

CHAIRPERSON GRIFFIS: Yes, but what's the
answer?

MR. BELLO: There is no height
restrictions --

CHAIRPERSON GRIFFIS: Okay.

MR. BELLO: -- in the Zoning Regulations
for fences or retaining walls.

MR. CAROME: And the 7 foot height
limitation in the Building Code you don't take into
account as a matter of zoning. Is that right?

MR. BELLO: Again, that 1s really a
procedural matter. I think it is inferred in here
that, in fact, if you're not going to build a fence
with a height 1limitation that the Building Codes

provide, then you're not going to obtain a building
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permit.

MR. CAROME: But this goes to whether this
is a zoning issue or not, because I think it has to do
with this Board's jurisdiction, which is over =zoning,
and your own Jjurisdiction. So as a matter of the
zZoning Code, there is no height limitation at all on
fences and retaining walls. Is that right?

MR. BELLO: Well, I mean, to the extent
that it is, it's tied to the height limitation in the
Building Codes if that's the answer vyou're looking
for.

MR. CAROME: Now, I'm confused. You say
there is or there is not? It seems like you have
answered that question both ways.

MR. BELLO: Specifically, it is not.

MR. CAROME: And there is no requirement,
as a matter of zoning, to take into account Building
Code requirements such as the 7 foot height
limitation. Is that right?

MR. BELLO: No, sir. It wouldn't be an
issue of review for the Zoning Administrator, because
the Zoning Administrator is within the Department of
Consumer and Regulatory Affairs, which is charged with
the responsibility of issuing building permits. So we

work with the D.C. Building Codes officials.
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MR. CAROME: Are you also within the DCRA?

MR. BELLO: That's correct, sir.

MR. CAROME: And it's the DCRA that issued
the permit, right?

MR. BELLO: That's correct, sir.

MR. CAROME: Did you say that there is a
definition of a retaining wall in the Building Code?

CHATRPERSON GRIFFIS: Yes, '93, '96 and

IBC. Is that correct?

MR. BELLO: And that was counsel's
testimony.

MS. BELL: Yes.

MR. BELLO: Not mine.

CHAIRPERSON GRIFFIS: No, counsel doesn't
testify.

MR. CAROME: Well, actually --

MS. BELL: I didn't get a chance to
testify, although, obviously, that can't be the
position here. But at any rate, it's BOCA. It's a
definition in the BOCA Code.

CHAIRPERSON GRIFFIS: What did I say?

MR. CAROME: And what is the current code
that the D.C. --

CHAIRPERSON GRIFFIS: Current Building

Code?
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MS. BELL: Well, it's actually called the
D.C. Building Code and it is adopted.

MR. CAROME: No, but -- and it doesn't
adopt the BOCA Code. It adopts the ICC Code. Isn't
that right, Ms. Bell?

MS. BELL: Also BOCA and it also adopts
portions of the earlier code.

CHAIRPERSON GRIFFIS: Boy.

MR. CAROME: Mr. Bello, is that vyour
understanding as well?

MR. BELLO: Let me try to answer your
question in context. If the question is when is a
retaining wall a retaining wall, I think that we can
at least reasonably reach a consensus as to what the
generic definition of a wall is. And if you go down
the list of how walls are described, I think it will
be wvery clear that they are categorized and described
by their functionality.

The Board is very familiar with exterior
walls, interior partition walls, load bearing walls,
fence walls, retaining walls. So I think the
commonality amongst them there is their functionality.

I don't think we have to 1like reach a specific
definition to be able to arrive at some reasonable

understanding of what the function of this wall is,
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that is it is designed to retain.

MR. CAROME: Mr. Bello, isn't a portion of
this structure that was permitted here and that was
built here also a platform?

MR. BELLO: No, sir.

MR. CAROME: What is a platform?

CHAIRPERSON GRIFFIS: But why are we going
into --

MS. BELL: I'm going to object, yes.

CHAIRPERSON GRIFFIS: -- his definition of
a platform? I didn't hear him describe anything and
he has answered that it isn't. Why is it germane to
start getting him to define what it is?

MR. CAROME: Well, Mr. Bello, a platform
is one of the examples of structure in the definition
of structure in the Zoning Code. Is that right?

CHAIRPERSON GRIFFIS: That's one way to
try and get to it, but where in his testimony have we
gotten to the fact that he i1is adopting your case
presentation on structure and platform?

MR. CAROME: I'll withdraw the gquestion.
Mr. Bello, do you agree that what I'm holding up here
from this model represents the structure that was
built here?

MS. BELL: I'm going to object to that,
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because his testimony has never Dbeen this 1is a
structure anything other than --

CHAIRPERSON GRIFFIS: Okay.

MS. BELL: So --

CHAIRPERSON GRIFFIS: Can you answer that
guestion, Mr. Bello?

MR. BELLO: The question is?

MR. CAROME: Does this portion of the
model that I'm holding up, and I will note for the
record that I'm holding up the part that consists not
just of the wall, it's the veneer or surface of it on
the exterior, but also the part that represents the
geo-grid and the fill material that was imported and
constructed to make a relatively flat surface.

What part of this, in your wview, is the
structure?

MS. BELL: Again, I'm going to object. He
never testified that any of that -- anything that you
just described in this portion of the model and that
the model is a structure.

CHAIRPERSON GRIFFIS: Right. I'm not sure
that Mr. Bello, frankly, 1s in the position to
describe your model to define what he approved in the
permit or how that would actually help wus 1in

understanding if there was an error committed or not.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

158

MR. CAROME: Mr. Bello, by the way, who
made the zoning decision here?

CHAIRPERSON GRIFFIS: You mean who
approved the permit?

MR. CAROME: Yes.

MR. BELLO: The specific individual or --

MR. CAROME: Yes.

MR. BELLO: Well, actually, we speak as a
division, so the Zoning Division approved it.

MR. CAROME: Who was the person who signed
off on the permit application?

MR. BELLO: Quite frankly, I haven't paid
attention to it, but one of my staff.

MR. CAROME: Let me pull it out.

MR. BELLO: I believe it's Sue-Ann Mack.

MR. CAROME: Pardon me?

MR. BELLO: I believe it's Ms. Mack.

MR. CAROME: Ms. Mack?

MR. BELLO: I believe.

MR. CAROME: Did you review the decision
before it was finalized?

CHAIRPERSON GRIFFIS: What is the
relevancy here?

MS. BELL: And this again --

MR. CAROME: This is simply background, so
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that I can ask questions. I'm trying to understand
how this decision was made.

MS. BELL: But it's beyond the scope of
his testimony. This 1s supposed to Dbe cross
examination of --

MR. CAROME: I don't think that there are
scope limitations as you're reading them.

CHATRPERSON GRIFFIS: Right, but there
certainly is germane questions and directions to go.
Investigating how a permit is processed just on the
larger picture of how the Zoning Administrator runs
his division, I don't see any relevancy to that or,

quite frankly, whether it's worth our time to get into

that.

You have the Zoning Administrator here.
Any decision that was made is his. He stands for the
division, anything that was done under him. I would

be more acceptable to a question in the line of that
if we had somebody that was not the Zoning
Administrator in front of us providing their reasoning
and rationale for why something was done. This is it.
I don't think you could ask for more authority to
cross here.

MR. CAROME: When the Zoning Office or,

I'm sorry, when your office made this decision, Mr.
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Bello, what part of the structure that was to be built
did it -- what did it understand was the structure to
be built in terms of -- maybe to be more specific, did
it include more than just the exterior mason blocks?

MR. BELLO: No, sir.

MR. CAROME: So it did not include the
geo-grid portions of it. Is that correct? Do you
know what I mean?

MR. BELLO: Not in any substantive way.

MR. CAROME: And did it include the
compacted layers of soil between the geo-grid?

MR. BELLO: No, sir.

MR. CAROME: So was it just the 1 foot or
whatever width of the blocks wide? That was all that
was considered?

MR. BELLO: Once the proposal is
identified as an application for the erection of a
retaining wall, then clearly the zoning review would
have been limited to whether it could occupy the yard
that it was to be located in.

MR. CAROME: I don't understand.

MR. BELLO: Your question was whether we
looked at the geo-grids and the compactment, and my
direct response to that is that those are areas of

other agencies' responsibility and not the Zoning
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Administrator's.

MR. CAROME: So those had nothing to do
with zoning. Is that right?

MR. BELLO: The geo-grids and the
compactment, irrelevant to the Zoning Regulations.

MR. CAROME: And also irrelevant, I take
it then, would have been all of the imported £fill
material, totally irrelevant?

MR. BELLO: To the review of the Zoning
Administrator's Office, vyes.

MR. CAROME: So if the Economedes wanted
to put up that whole structure, but just left the
veneer of the wall off, is that something that, as a
matter of zoning, they could have done without any
permit at all?

CHAIRPERSON GRIFFIS: I wouldn't say that.

MS. BELL: I'm sorry, I think that
guestion misstates his testimony and I think raises
actually some other point.

CHAIRPERSON GRIFFIS: Can you answer that?

MR. BELLO: Well, I would attempt that.
It certainly would have been an engineering fit, but
if your question was could the Economedes have filled
the vyard with dirt, the answer is probably vyes,

because it would have no zoning relevance.
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MR. CAROME: And they could do that to

unlimited height without any zoning issue?

CHAIRPERSON GRIFFIS: Well, now we're
stepping into the hypothetical. I mean, we have --
MR. CAROME: That's right, but I think

hypotheticals i1s how we understand whether the
position makes any sense.

CHATRPERSON GRIFFIS: I don't think so. I
think you have a very specific ruling of which you are
asserting that there was an error, and having him
hypothetically assume that it would be an endless
height of fill that could be put in there doesn't make
any sense to me. I don't know where it's going.
Let's move on.

MR. CAROME: This is just a consequence of
what kind of zoning -- what our Zoning Rules mean and
whether we have got --

CHAIRPERSON GRIFFIS: I don't think so.

MR. CAROME: -- sensible rules here.

CHATRPERSON GRIFFIS: We have got a
specific application, a specific circumstance and a
specific decision that is Dbeing assessed here and
appealed. Let's move on.

MR. CAROME: To your knowledge, is there a

definition of retaining wall in the ICC Code?
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MR. BELLO: Don't know, didn't testify to
it.

MR. CAROME: You testified, Mr. Bello,
that there were two or three professional engineers
who had some role in connection with this retaining
wall. Do you recall that testimony?

MR. BELLO: That's correct.

MR. CAROME: And who were those people?

MR. BELLO: Without knowing their names, I
think the intervenor or the property owner had a PE, a
professional engineer.

MR. CAROME: So there's one.

MR. BELLO: I believe you hired one and we
have our own in-house PEs, too. That would be three.

MR. CAROME: And who is your in-house PE?

MR. BELLO: As an individual or as a
division? We have a Structural Section within which
we have several PEs. I don't know.

MR. CAROME: So was there a PE within the
division who did something in connection with this
wall?

MR. BELLO: I would assume since it
complied with the Building Codes and was issued a
building permit.

MR. CAROME: You would assume, but you
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don't know. Is that right?

MR. BELLO: No. As a matter of process,
if you're asking me a specific question, then the
answer to it is that in the professional view of our
in-house PEs and engineers, if the retaining wall did
not comply with the Building Code requirements, then a
permit would not have been issued.

MR. CAROME: I'm asking you a much more
simple question.

MS. BELL: And actually, this gives rise
to not only an objection, but part of my argument.
The Zoning Administrator is not involved with or
responsible for post-construction. So to the extent
that you seem to be asking questions about inspection
of the wall or certification --

CHATRPERSON GRIFFIS: I haven't heard
inspections yet.

MS. BELL: Okay.

CHAIRPERSON GRIFFIS: He 1is asking about
the direct testimony. Mr. Bello indicated that there
were several PEs in-house, counsel, that defined this
as a retaining wall. So we just have a quick
exploratory of well, who are those? We have got two
from the participants in this case and we have the

Structural Review Engineering Division of the
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Permitting.

MR. BELLO: That's correct.

CHATIRPERSON GRIFFIS: What 1s the next
question?

MR. CAROME: Who within the -- I want to

know whether Mr. Bello knows, in fact, that someone
within the --

CHATRPERSON GRIFFIS: Well, he has
answered that. He has indicated that it was issued a
permit. Therefore, based on the process of DCRA, that

it must have been reviewed and approved.

MR. CAROME: Is that why it's Jjust an
assumption?

MR. BELLO: I think it's Dbeyond an
assumption. A permit exists that is wunder appeal
here.

MR. CAROME: Are there any reports of any
sort or written documents that you are aware of that
reflect an evaluation of whether or not this structure
complied with the D.C. Building Code?

MR. BELLO: I think the --

MS. BELL: Again --

MR. BELLO: I think the permit speaks to
that.

MS. BELL: And I'm sort of unclear. Are
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you talking about the permit or are you talking about
the wall after it was constructed? So I don't know
how he can answer the question, because it's not clear
to me.

MR. CAROME: I'll cover both periods, but
if it helps you to 1limit it to beforehand, are you
aware of any documentation whatsoever within DCRA that
reflects consideration of D.C. Building Code issues in
connection with the permitting decision here?

MR. BELLO: I'm not.

MS. BELL: And I would just also add you
had a FOIA request, so all the documents that were
available at the Agency were provided to you pursuant
to your FOIA request.

MR. CAROME: Yes. I mean, there were no
such documents in the response to the FOIA request.
Mr. Bello, if I heard you correctly, you stated on
your testimony, direct testimony, that the
construction of the wall was consistent with the
building plans submitted to DCRA. Is that correct?

MR. BELLO: I don't believe I remember
that testimony.

MR. CAROME: Well, then let me just ask
you. Do you know whether or not construction of the

wall was done consistently with the building plans
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that were submitted?

CHAIRPERSON GRIFFIS: Okay.

MS. BELL: But that's the same.

CHATIRPERSON GRIFFIS: Now, we're going
into inspection.

MS. BELL: Okay.

CHAIRPERSON GRIFFIS: That's not part of
the appeal that was brought.

MR. CAROME: Well, actually, Mr. Chair, I
don't think it's -- I think it's fairly far down my
list of violations, but my appeal does --

CHAIRPERSON GRIFFIS: It's not relevant.

MR. CAROME: -- cover this.
CHAIRPERSON GRIFFIS: I understand. I
should be clear. It wasn't one that was found

relevant for appeal by this Board.

MR. CAROME: And so I'm not going to be
permitted to make any record on this for --

CHAIRPERSON GRIFFIS: That's correct.

MR. CAROME: All right. Mr. Bello, do you
know whether or not any wall check was performed to
ascertain whether or not this -- by DCRA to determine
whether or not this structure was built entirely
within the lot lines?

MS. BELL: Again, this is post-

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

construction and, in fact, the zoning review process
ended with, as I have said repeatedly, the permitting
process.

CHAIRPERSON GRIFFIS: Agreed.

MR. CAROME: Do you know whether anyone
has ever made any inspection of this wall of any sort
to determine whether it has been built in accordance
with the Building Code?

MS. BELL: Same objection.

CHAIRPERSON GRIFFIS: Wait.

MS. BELL: And it's not relevant.

CHATIRPERSON GRIFFIS: I'm not sure why
that would be a zoning issue, for one, if it was built
in accordance. Let's get to sticking to the issue
here.

MR. CAROME: All right. I will not probe
that further. I do believe that it is a relevant
issue, obviously. There has been that ruling.

Mr. Bello, do vyou have any specific
knowledge regarding whether or not the person or
persons who actually made this zoning decision

actually considered the Wesley Heights Overlay?

CHAIRPERSON GRIFFIS: That is not a
germane dguestion. You have Mr. Bello and he has
talked about specifically that issue. It's his
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responsibility, his decision that is at issue under
appeal here.

MR. CAROME: So was it considered?

CHAIRPERSON GRIFFIS: Let's move on. Next
question.

MR. CAROME: We are analyzing whether
there was an error in this very administrative

decision. I think --

CHAIRPERSON GRIFFIS: Mr. Bello i1is the
Zoning Administrator. It's his decision that is
appealed, whether it's 1in error or not. He has

already testified to the question. He has answered it
in testimony and in cross examination, his prevalence,
his understanding of the overlay and its pertinence to
the review and issuance of this permit. Asking him
about a subordinate under him, where and whether they
did something, is irrelevant to us right now.

MR. CAROME: Mr. Bello, you wrote my wife
and I a letter in December. Do you recall that?

MR. BELLO: Probably, I'm afraid not. I
write many.

MR. CAROME: Well, in that 1letter vyou
asserted --

MS. BELL: Could I Jjust interrupt? I

think he is unclear about it.
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MR. CAROME: All right.

MS. BELL: So could you, please, provide
me a copy?

MR. CAROME: Yes.

MS. BELL: And again, I raise the same

objection that

originally testified to.

it's outside of the scope of what he

MR. CAROME: Bear with me just a second,
please.

MS. BAILEY: Mr. Carome, is that letter in
the file, sir?

MR. CAROME: Yes, it's Volume 2, Tab 64 of
my volumes.

MS. BELL: Okay. For the record, this

letter was written to Ms. --

is your wife Elsie and

Pat Carome from Denzel Noble, not the Zoning
Administrator, and Denzel Noble was the Administrator
for BLRA December 9, 2004.

MR. CAROME: All right. Thank you.

MS. BELL: So it's not a letter authored

by the Zoning Administrator.

MR. CAROME:

that.

Thank vyou

this property is not illegal.

second to the last paragraph,

for clarifying

This letter says that the retaining wall on

I'm referring to the

number 6 on the bottom
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of page 2.

MS. BELL: This is, again, not the witness
who can testify to this letter. It came from the BLRA
Administrator in his capacity as the administrator.

CHAIRPERSON GRIFFIS: Right.

MS. BELL: Denzel Noble.

CHAIRPERSON GRIFFIS: Indeed. And more
pertinently, how does this go directly to the cross
examination of the testimony that Mr. Bello provided?

MR. CAROME: I'll withdraw it. Do vyou
know whether, before the permit was issued, there was
any certification of compliance of the plans with the
D.C. Building Code?

MR. BELLO: No, sir.

MR. CAROME : And was any such
certification at all relevant to the zoning decision?

CHAIRPERSON GRIFFIS: Aren't we going
through the same issue of permitting process? Why is
this different than what we have already explored?

MR. CAROME: No further questions at this
time.

CHAIRPERSON GRIFFIS: Thank you. Oh, vyes,
everyone gets to cross, Mr. Hildebrand, don't you
worry about that. We're going to take a five minute,

so we can stretch our legs and get some blood flow
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going and then we're going to come back. Does the ANC
have questions, cross examination? Indeed. We're
going to do that and then we'll get to the
intervenors. Let's go. We'll be back in five.

(Whereupon, at 6:57 p.m. a recess until

7:13 p.m.)

CHAIRPERSON GRIFFIS: A very good evening.

MS. GATES: And a good evening to you, Mr.
Griffis.

CHAIRPERSON GRIFFIS: What happened to our
witness?

MS. BELL: I'm looking.

CHAIRPERSON GRIFFIS: Oh, okay. Just make
sure he didn't get locked out.

MS. GATES: He might be running. No.

CHATRPERSON GRIFFIS: Yes.

MS. GATES: While we're waiting.

CHAIRPERSON GRIFFIS: Yes, a good joke?
No.

MS. GATES: We could use one, couldn't we?

It has been a long day.

CHAIRPERSON GRIFFIS: Always.

MS. GATES: Could I ask you all to take
out Exhibit 23? It looks like this.

CHAIRPERSON GRIFFIS: Yes.
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MS. GATES: It is the approved plan.

CHAIRPERSON GRIFFIS: Excellent. Yours is
right there. Perfect. Hope we have a break here.
What exhibit do you have on that? Okay. 23.

MS. GATES: Oh, 23.

CHAIRPERSON GRIFFIS: Okay. Is that our
237

MS. GATES: Is there another one?

MR. CAROME: Just for clarity, that 23
corresponds to my Volume 1 because it was oversized.

CHAIRPERSON GRIFFIS: Right.

MR. CAROME: 1In the file it just says --

CHAIRPERSON GRIFFIS: That's limited to
23.

MR. CAROME: Yes.

CHATIRPERSON GRIFFIS: Okay. We all know
what we're looking at though.

MS. GATES: But do you have it?

CHAIRPERSON GRIFFIS: Sure do.

MS. GATES: Oh, good.

CHATIRPERSON GRIFFIS: I don't want to open
all these.

MS. GATES: Are we ready?

CHATRPERSON GRIFFIS: Yes.

MS. GATES: Okay. Mr. Bello, would vyou,
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please, identify this?

MR. BELLO: It appears, well, first of
all, it's a site plan and it appears to be stamped
with a D.C. Building Land Regulations Administration
Stamp.

MS. GATES: So this is what would have
been approved? This is what would have been approved?

MR. BELLO: It would have been part of the
plans they approved. That's correct.

MS. GATES: Okay. Sorry. Now, I want to
draw your attention to this 1line that runs directly
across and it is -- it would correspond on Mr. Bello's
exhibit where it says 25 rear.

CHAIRPERSON GRIFFIS: Okay.

MS. GATES: But on this one, what does
this say? And I'm pointing to the 25 BRL noted on
that same line. What does that BRL mean?

MR. BELLO: Well, as I testified earlier,
this is a copy of the plan that was submitted by the
applicant and also represents the understanding of the
applicant. I surmise BRL is an acronym for Building
Restriction Line.

MS. GATES: And what would the
understanding of the applicant have been with regard

to these plans?
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MS. BELL: I'm going to object to that,
because --

MS. GATES: Excuse me?

MS. BELL: As I said earlier, I understand
that these are plans that the appellant received from
DCRA.

CHAIRPERSON GRIFFIS: Right.

MS. BELL: But they were submitted by the
applicant. They weren't submitted by the Agency. And
whatever interpretation the applicant had when
creating these plans is not the same interpretation
that the Zoning Administrator or anybody else in the
permit process may have had.

MS. GATES: Ms. Bell, who issued the
permit based on these plans?

MS. BELL: That wasn't -- excuse me, that
wasn't your question. Your question was --

MS. GATES: Well, that's my follow-up.

MS. BELL: -- what was the applicant's
interpretation or understanding of the plan.

CHAIRPERSON GRIFFIS: Right. We're going
to move away from Mr. Bello telling you what the
pertinence and relevancy for the graphics that were
submitted in the permit, but get right to the aspect

of what on this gives rise to your cross examination
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question, which points us to where the error was made.

MS. GATES: Well, in his cross
examination, he referred to that line as being 25 feet
back from the house.

CHAIRPERSON GRIFFIS: No, he did not.

MS. GATES: That line is straight.

CHAIRPERSON GRIFFIS: You mean in his
testimony?

MS. GATES: Yes.

CHAIRPERSON GRIFFIS: No, I don't think
that was his testimony.

MS. BELL: No, it wasn't.

CHAIRPERSON GRIFFIS: In fact, that's why
he drew a different line on the drawing.

MS. GATES: So the 25 rear yard doesn't
correspond to the shape of the lot. It's an arbitrary
line here that just --

CHAIRPERSON GRIFFIS: That's  another
question. Mr. Bello, that 25 foot rear dashed line on
the exhibit that you were using, is that the extent of
the rear yard?

MR. BELLO: Actually, it's a
representation of, I surmise, the understanding of the
applicant, but looked at in a different perspective,

it may represent the closest line to which you can
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build to the rear property line if your percentage of
lot occupancy allows you to build that much. But as I
stated, that does not comport with the traditional
historical interpretation of how you measure required
rear yard, which is a first 25 feet measured back from
the end of the building line.

MS. GATES: Can you go into the historical
interpretation of how you measure that, please?

CHAIRPERSON GRIFFIS: Historical
interpretation?

MS. GATES: Well, whatever Mr. Bello just
said.

CHATIRPERSON GRIFFIS: Go ahead. Do you
have a gquestion for him?

MS. GATES: Would vyou go into that,
please?

CHAIRPERSON GRIFFIS: No, no. You've got
to be specific here.

MR. BELLO: When I say historical, that
would be the interpretation of all the Zoning
Administrators that preceded me, and also it's
consistent with the definition for depth of rear yard,
which informs how you measure required rear yard.

MS. GATES: And how do you do that?

CHAIRPERSON GRIFFIS: He has answered
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that, hasn't he, in part of his diagram?

MS. GATES: Well, I wasn't clear on 1it,
because this seems to indicate something different
than that indicates.

CHAIRPERSON GRIFFIS: Right. But Mr.
Bellos answered that a couple of time indicating that
the graphics from the surveyor may not be exactly the
way he looked at interpreting whether it was compliant
for the retaining wall permit, was compliant with the
regulations. Is that understood?

MS. BELL: And I might want to add, this
is not the surveyor's. This is still the applicant.
This is what the applicant, both maps -- I'm sorry,
both maps were provided by the applicant to DCRA. And
so to the extent that they are consistent with what he
perceives 25 feet and what it means is not relevant to
either the surveyor or the Zoning Administrator. And
we seem to be getting confused about that point.

CHAIRPERSON GRIFFIS: Well, vyes or no, I
mean, Mr. Bello had to look at gsome gsort of
documentation. Let's move ahead. All right.

MS. GATES: Well, I must say I am rather
confused about this myself. If I come in to DCRA with
a set of plans and request a permit --

CHAIRPERSON GRIFFIS: Right.
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MS. GATES: -- when I talk out of DCRA
with a permit, based on a set of plans, do I not have
an understanding of what I am permitted to build? Is
that not what permit means?

CHAIRPERSON GRIFFIS: 1Is that to me?

MS. GATES: That's the question.

CHAIRPERSON GRIFFIS: Yes, but to who?

MS. GATES: Is there a gquestion on the
table?

MS. BELL: No, no, you're asking all the
qguestions.

MS. GATES: I did ask a question.

MS. BELL: What's the question?

CHAIRPERSON GRIFFIS: Okay.

MS. GATES: If T come in and apply for a
permit, based on a set of plans, when I leave DCRA, do
I not leave with the understanding that it is on this
set of plans that the permit was issued?

MR. BELLO: Yes, that's correct.

MS. GATES: Okay. Which is more
restrictive, R-1-A Zoning or the Wesley Heights
Overlay?

MR. BELLO: In what specific context?

MS. GATES: Which is more restrictive?

MR. BELLO: Just generally?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

180

MS. GATES: Well, doesn't the Wesley
Heights Overlay consider Dbuildings as well as
structures?

CHATIRPERSON GRIFFIS: With what? I'm not
sure I understand the question or let alone how he is
going to answer it.

MS. GATES: R-1-A Zoning.

CHATRPERSON GRIFFIS: I heard the
question. I don't understand it.

MS. GATES: Oh, well, I want to know which
is more restrictive, the Wesley Heights Overlay or R-
1-A Zoning.

CHAIRPERSON GRIFFIS: You mean, your
assertion of the question to Mr. Bello is that every
aspect of the overlay may well be more restrictive or
less restrictive than the R-1-A or do you want to ask
something specific in the regulation that it actually
enumerates or regulates? Is it more restrictive for
lot occupancy or building height or do you really want
a general answer?

MS. GATES: No, I want lot occupancy.

CHAIRPERSON GRIFFIS: Good. That will get
us right to where we need to go.

MR. BELLO: Then the Wesley Heights

Overlay is more restrictive.
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CHAIRPERSON GRIFFIS: Okay. Next
guestion.

MS. GATES: And it does consider
structures as well as buildings?

MR. BELLO: Well, I think the testimony is
that we've looked at the use of the term
interchangeably with building and 1looked to the
percentage of lot occupancy definition and the
building area definition. So I think I have testified
as to what counts and what can factor into that
percentage of lot occupancy. That in itself is not
changed by the existence of the Wesley Heights
Overlay.

MS. BELL: You know, I'm not quite sure if
the ANC is an extension of Mr. Carome.

CHAIRPERSON GRIFFIS: Understood. Next
question.

MS. GATES: Section 1543.3, "The gross
floor area of all buildings and structures on the lot
shall not exceed the sum of" and it goes into a
formula. So that would be more restrictive than what
is allowed in R-1-A, correct?

CHAIRPERSON GRIFFIS: He has answered that
question, hasn't he?

MS. BELL: Yes, he did answer it.
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MS. GATES: Okay. Mr. Bello, you used the
word structure to characterize the wall. Is that
true?

MR. BELLO: I agree that the wall is a
structure by definition.

MS. GATES: Okay. And if it 1is a
structure than how is Wesley Heights Overlay District
not applicable under that lot occupancy requirement or
restriction?

MR. BELLO: I think they are absolutely
two different things. I think we have testified as to
what would factor into a percentage of lot occupancy
and the Wesley Heights Overlay does not change that.
And we have also testified that the Wesley Heights
Overlay does not change the interpretation of section
2503.3. So the extent that you ask questions, and I
think I have answered it before, the Wesley Heights
Overlay does not impact the approval of this retaining
wall as a location one way or the other.

MS. GATES: It's a normal structure?

CHATIRPERSON GRIFFIS: He has already
answered that.

MR. BELLO: It is.

MS. GATES: But I'm not getting that.

CHATIRPERSON GRIFFIS: I know. We get it
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though.

MS. GATES: Well, there -- where there 1is
a conflict between this chapter and the underlying
zoning, and we're talking about the overlay, the more
restrictive provision of this title shall govern,
correct?

MS. BELL: You know, I want to object and
I objected to this before and I'm not quite sure how
to phrase my objection. But it's my understanding
that the ANC has somewhat of a different position and
I assume a different inquiry than Mr. Carome and it
really appears that it's sort of an extension of his
cross examination with the same questions.

CHAIRPERSON GRIFFIS: Your objection is
she's not going into new territory? Is that the
objection?

MS. BELL: Well, and also he is getting
up, he 1is showing her, she is reading from his
pleadings and it Jjust suggests to me sitting here
that, you know, it's some sort of a joint effort,
which may be appropriate.

CHAIRPERSON GRIFFIS: I don't have any
difficulty if it's a joint effort if we go in new
directions. But so far, we haven't gone anywhere that

we haven't already been. I don't want to go through
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the same questions about is this a structure. Doesn't

the structure regulate the overlay for lot occupancy.

How 1is this not a structure. Show me where the
overlay isn't restrictive. Mr. Bello's testimony
today is clear to me. So if it 1is, I think we can
move on. Let's explore new stuff. Ms. Gates, it's

all you. Whatever you want to ask, let's just make it
new.

MS. GATES: Well, I'm going to try
something a 1little different here. Would vyou agree
that there was nothing for the wall to retain when the
permit was requested?

MR. BELLO: No, ma'am.

MS. GATES: Why? What was behind the wall
that it was going to retain?

MR. BELLO: Well, I think I have testified
to the functionality and the purpose of a retaining
wall.

MS. GATES: I'm asking you what it was
retaining, what it was going to retain when the permit
was requested. What was back there? What was in that
area of the vyard?

MR. BELLO: No, I think it was designed to
retain the earth that was used to in-fill the slope of

the site.
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MS. GATES: But at the time, there was
nothing there for it to retain, so wasn't it really a
fence wall?

MR. BELLO: I'm not sure I understand the
context of your question. But clearly, the
application would have clearly indicated that this was
to retain earth that was going to in-fill this slope
of the site and was not -- the permit for the
retaining wall was not granted independent of that.
So as such, the Soil Erosion Control Division of the
Environmental Department had a role in this building
permit process.

MS. GATES: Well, on these plans it
clearly states that they were going to bring in 6,150
cubic yards of fill. So there was nothing there when
the permit was requested, correct?

MR. BELLO: I don't really think you can

look at them separately and independently really.

MS. GATES: Thank you. I have no more
questions.

MR. BELLO: You're welcome.

CHAIRPERSON GRIFFIS: Okay. Next?

MR. AGUGLIA: Richard Aguglia for the
property owners. I'm going to show you what is
Carome's Exhibit No. 54 -- 51 in Volume 2. No. 51 in
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Volume 2. I would ask you if you could identify that?

MR. BELLO: This 1is an application for
construction  permits on private property duly
completed.

MR. AGUGLIA: Is it for the subject
property?

MR. BELLO: Yes, sir.

MR. AGUGLIA: Is it for the retaining wall
for the subject property?

MR. BELLO: Yes, sir.

MR. AGUGLIA: All right. Does it show the
approval process on the back page of the application?

MR. BELLO: Yes, sir.

MR. AGUGLIA: It does. And does it show
zoning sign-off?

MR. BELLO: Yes, sir.

MR. AGUGLIA: And does is show a date?

MR. BELLO: 4/22/04.

MR. AGUGLIA: And does it show initials of
the person who signed-off?

MR. BELLO: Yes, sir.

MR. AGUGLIA: Now, I'm showing you what is
Carome Exhibit No. 10, which is one of his pleadings
to the Board along with a copy of the same plat. Does

that show approval for zoning?
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MR. BELLO: That's correct, sir.

MR. AGUGLIA: And can you see it in the
bottom, the thing where you see there is approval?

MR. BELLO: At the Dbottom of the
Surveyor's Plat.

MR. AGUGLIA: All right. And this is on
Exhibit No. 10. Is that correct?

MR. BELLO: That's correct, sir.

MR. AGUGLIA: All right. 1Is the date --

BOARD MEMBER MANN: Excuse me. Is Exhibit
10, your Exhibit 107?

MS. BELL: Exhibit 10°7?

BOARD MEMBER MANN: I'm sorry, I still
don't know what vyou mean by Exhibit 10, that's
different than the Exhibit 10 that I have.

MR. AGUGLIA: It is. It doesn't contain
the --

BOARD MEMBER MANN: Is it Mr. Carome's
Exhibit 10°7?

MR. AGUGLIA: Mr. Carome's.

BOARD MEMBER MANN: Or is it BZA's Exhibit
10°?

CHAIRPERSON GRIFFIS: Mr. Carome's.

MR. CAROME: My Exhibit 10, at least in my

Volume 1, is this.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

188

MR. BELLO: I guess that's Exhibit 10.

MR. CAROME: No, I'm sorry.

MR. AGUGLIA: This says BZA Case No.
17285, Exhibit 10.

BOARD MEMBER MANN: So it's BZA Exhibit
10°?

MR. AGUGLIA: Yes.

BOARD MEMBER MANN: Okay.

MS. BELL: BZA.

MR. AGUGLIA: Of the BZA, excuse me.

UNIDENTIFIED SPEAKER: Just for the
record, could you give what it is?

MR. AGUGLIA: It is a letter from you to
Mr. ©Nerel enclosing the permit itself with the
Surveyor's Plat of the subject property. All right.
And does that indicate zoning approval?

MR. BELLO: Absolutely.

MR. AGUGLIA: Does the date and the
initials on the zoning approval match the date and the
initials on the back of the application, Carome
Exhibit 517

MR. BELLO: That is correct, sir.

MR. AGUGLIA: Okay. Now, 1in Exhibit 23,
that you were just looking at.

CHAIRPERSON GRIFFIS: We're getting
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somewhere fast, right?

MR. AGUGLIA: Yes, I'm getting there
quickly. Exhibit 23 that you were just shown by the
ANC, does it show sediment control approval?

MR. BELLO: Yes, sir.

MR. AGUGLIA: It does. And does it show a
date of April 5, '04°?

MR. BELLO: That's correct.

MR. AGUGLIA: Is that consistent with the
approval on the back of the application?

MR. BELLO: That's correct.

MR. AGUGLIA: All right. Does it also
show environmental watershed approval?

MR. BELLO: That's correct.

MR. AGUGLIA: And what date does it show
on the back of the application?

MR. BELLO: I believe it is 4/20/04.

MR. AGUGLIA: Okay. And does it show
initials? It looks like RE.

MR. BELLO: Yes, sir.

MR. AGUGLIA: On the back. Is that
consistent with Exhibit 237?

MR. BELLO: Absolutely.

MR. AGUGLIA: Okay. Now, on the back of

the application, does it show structural sign-off?
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MR. BELLO: Absolutely.

MR. AGUGLIA: And what does it show?

MS. BELL: You know, I'm going to object.

I'm not quite clear where this is going and I'm not
quite clear how it is relevant again to his testimony,
his earlier testimony. I understand that, you know,
the permit process it might have helped clarify for
the Board.

CHAIRPERSON GRIFFIS: Right.

MS. BELL: But I'm not quite clear.

MR. AGUGLIA: Mr. Carome testified and
under cross examination, Mr. Bello testified that he
had never been given any documents to indicate that it
had been approved for structural certification or
zoning and that is false. Here is the document, it's

Carome's own exhibit. His own exhibit shows it was
approved for =zoning, watershed, environmental and
structural sign-off. It's right there in his own
exhibit.

CHAIRPERSON GRIFFIS: Right. I'm not sure
that was the direct testimony. So what vyou're
establishing is the fact that this was issued a
permit.

MR. AGUGLIA: That the permit was issued

and, as Mr. Bello said, the permit would not have been
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issued. Even though he approved it for zoning, the
permit would not have been issued unless it was signed
off for structural.

CHAIRPERSON GRIFFIS: Right.

MR. AGUGLIA: Because he's not --

CHAIRPERSON GRIFFIS: Right. I mean,
that's more consistent with his testimony.

MR. AGUGLIA: All right. But I'm just
trying to reinforce that, because under cross
examination by Mr. Carome --

CHAIRPERSON GRIFFIS: Right.

MR. AGUGLIA: -- in regards to his
testimony, he said that that was false.

CHAIRPERSON GRIFFIS: Who did, Mr. Bello
didz

MR. AGUGLIA: Mr. Carome.

CHATIRPERSON GRIFFIS: Oh, I see. Okay.

MR. AGUGLIA: All right? That's the
extent of where I'm going with that. Thank you.

CHATRPERSON GRIFFIS: Is that it? That's
allw

MR. AGUGLIA: Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. MURPHY: Good day, Mr. Chairman, or

good evening, as it were.
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CHAIRPERSON GRIFFIS: Indeed.

MR. MURPHY: My name is David Murphy and I
am representing the National Park Service. I have
with me Jeffrey Bernstein who is an attorney advisor
with the Department of Interior. I have very few
guestions. A number of the questions I would have
asked have already been answered, so I think that will
be good, but I am a little concerned.

Perhaps while we're going through that,
you could bring up on the screen your citations of the
BOCA Code and the D.C. Code. I'm a slow reader, so I
really wasn't able to pick out those cites. I don't
know if you have that. Can you bring that back up?

MS. BELL: Sorry, we can't do that. It
has been moved on to -- we borrowed the projector from
the Office of Zoning and it has been returned, but I
can certainly give you the cites to the definitions.

CHAIRPERSON GRIFFIS: We're getting it in
hard copy though, right?

MS. BELL: Right.

MR. MURPHY: All right. We would like to
review that.

CHAIRPERSON GRIFFIS: Right. No, I think
we should be able to cross on that.

MR. MURPHY: Okay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

193

CHATIRPERSON GRIFFIS: Do vyou recall
exactly what it was in the slide? Can you pull it up
on the screen?

MS. BELL: No, because we're onto, I
guess, this is Mr. Economedes -- it was the Office of
Zoning's. It's gone, I believe.

CHAIRPERSON GRIFFIS: Well, we're going
out for a budget review on that tomorrow.

MS. BELL: I believe the first one was the
1993 cite that was contained in the West Virginia case
law provided by, I believe, Mr. Aguglia and the second
one was the 1999 BOCA cite, if I recall correctly. It
was the description of retaining wall.

MR. MURPHY: Right, and I think --

MS. BELL: I think it was section 1812 and
I'll have to get you the cite.

MR. MURPHY: Oh, excuse me. I think that
the Board and we would both like to be able to look at
that with care and a 1little more time than we had
afforded to us, because I think it 1is going really
very much to not only the wunderstanding that the
District -- I'm sorry, I won't -- I would just like to
see it. Let's get back to it at a future date.

CHAIRPERSON GRIFFIS: Good.

MR. MURPHY: Okay. I'm not sure I
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understood. Does the District Zoning Administrator or
other offices have a complete record or documentation
of what has been constructed in the vyard at 4825
Dexter Terrace.

MS. BELL: Well, I'm going to object to
that, because again that's the post-construction phase
of it, which the Zoning Administrator isn't
responsible for and I think the Board has already at
least indicated that that evidence relates to an issue
not before them.

MR. MURPHY: All right. Let me try it a
little differently. Does the District have a record
of what was approved and 1if there were any changes
during the course of construction based on anomalies
found in the field, other issues? Was the District
notified of those changes to at least understand if
they had any effect or bearing on the approval that
had been issued?

MS. BELL: That's the same.

CHAIRPERSON GRIFFIS: But we're under an
appeal of the issuance of a permit.

MS. BELL: Right.

MR. MURPHY: Okay.

CHATIRPERSON GRIFFIS: How would they have

known what was going to happen in the future as they
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were reviewing for the proper issuance of a permit?

MR. MURPHY: Okay.

VICE CHAIR MILLER: This 1is probably not
what vyou're saying, but is your question were there
any corrections to the permit that were made
afterwards, which would indicate that a mistake was
made?

MR. MURPHY: Either that or oftentimes
there is an as-built set of drawings that explains
what happened during construction that might have
changed the details.

VICE CHAIR MILLER: I think, I mean --

CHAIRPERSON GRIFFIS: But how would as-
builts go to any relation to the permit that was
issued? That's what I'm having a hard time
understanding.

MR. MURPHY: Can I respond to that?

CHAIRPERSON GRIFFIS: Sure?

MR. MURPHY: Okay . The foundation and
structure of the wall is stipulated by the design.
The District issued a permit on the design. The
specifications of the design have a certain amount of
range in what the builder needs to do in order to make
the structure meet the certification of the

engineering and designing firms. We need to know or
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we would like to know how that was responded to in
order for us to understand how it relates to the
adjoining property, i.e., the National Park Service.

CHATIRPERSON GRIFFIS: Indeed, and I fully
understand why it's of interest to you. It has no
bearing on or interest to us in this appeal. Even
that statement makes it even more clear to me that it
doesn't have any zoning issue involved nor would it go
directly to how Mr. Bello, looking at the
documentation in front of him, would stamp approved or
denied and that's what we're really here to figure
out.

MR. MURPHY: So it's my understanding, and
correct me if I'm wrong, that while it would not be in
the realm of the Board of Zoning Adjustment, would it
come back to your office?

MS. BELL: That was not part of Mr.
Bello's testimony.

MR. MURPHY: All right. Fine.

MS. BELL: And it's outside of the scope
of his direct.

CHAIRPERSON GRIFFIS: Let me put it
directly, because it seems like everyone seems to be
touching that. If something wasn't built in

accordance to a permit that was issued, then that
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would be a violation of a permit and there could be a
Stop Work Order. There's all sorts of remedies for a
situation of that nature. None of that is under
appeal here. We don't have an appeal of a Stop Work.
We don't have appeal of removal of a Stop Work. We
have an appeal of an issuance of a permit.

MR. MURPHY: All right. You did state
that, and again it was on the screen and I was not
able to take the notes fast enough, but I will ask it
and I think you will say you have already said that.
Would there be any legal basis for the District to
permit use of National Park Service 1land situated
adjacent to 4825 Dexter Terrace?

MS. BELL: I think our position was that
the DCRA would not be issuing permits for some -- I'm
sorry?

MR. BELLO: Knowingly.

MS. BELL: Yes, knowingly issue a permit
to someone to use the National Park Service land.
That's correct.

MR. MURPHY: Okay.

MS. BELL: I think I sort of said it
backwards, but you know what I meant.

MR. MURPHY: Yes.

MR. BERNSTEIN: I just wanted to follow-up
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on that. So what process would DCRA go through to
determine whether or not a project proposed would use
the National Park Service property?

MS. BELL: Let me say it another way. We
don't have any legal authority to issue a permit to
anyone to build or construct on federal park land.

MR. BERNSTEIN: So would the permit be
invalid if you did?

CHAIRPERSON GRIFFIS: Can you turn on your
mike?

MR. BERNSTEIN: I'm sorry. Would the
permit then be invalid?

CHAIRPERSON GRIFFIS: Oh, I'm sorry. I
hit my private. Try it again.

MR. BERNSTEIN: Okay, this will work. So
I think you had just stated that you had no authority
to issue a permit that would encroach on park land and
my question is --

MS. BELL: That we would knowingly, that's
correct.

MR. BERNSTEIN: Knowingly. So if you had
the information that would have informed you that the
structure would have encroached on park land, but you
missed it in doing the evaluation of that permit,

should the permit be held invalid?
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MS. BELL: That would be an enforcement
issue and that would not be something that would be
part of this appeal. Your appeal has to do with the
issuance of the building permit. If we subsequently
learned, as a result of information later, that one of
the permits that we issued as well as the CFO issued,
was 1ssued inappropriately, then we would take
remedial action to resolve that enforcement issue.

VICE CHAIR MILLER: Excuse me. Can I
interject Jjust for a minute, because I'm getting a
little confused, Ms. Bell, as to whether vyou're

testifying or whether vyou're presenting legal

arguments.

MS. BELL: I know. It's really a legal
argument. Legally, and that's why I said knowingly
and legally, but 1legally we have -- I mean, their

issue was that we issued a permit that encroached upon
their land and created trespass situations and a
number of things.

And what I was saying is we can see that,
legally, we have no authority and it really doesn't go
to specifically whether this particular permit allowed
the retaining wall to go on the National Park Service
property or any property, but just 1in general we

believe we don't have the authority.
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CHAIRPERSON GRIFFIS: Good. From my
understanding, first of all, Mr. Bello didn't issue a
permit. He signed-off on the =zoning aspects of it.

Secondly, the minute something goes off that property,

it then ceases to be a zoning issue. So again, I'm
not sure why we're talking about this. Let's move
ahead.

MR. MURPHY: Okay. Just a few more. I
was interested that, Mr. Bello, you indicated that you
had not reviewed the legislative history pertaining to
the issue of the structures in rear 1lots. Have I
paraphrased that correctly or --

CHAIRPERSON GRIFFIS: 19777

MR. MURPHY: I believe so, yes.

CHAIRPERSON GRIFFIS: What was the
question?

MR. MURPHY: Is it correct that vyou
indicated that you had not reviewed the 1legislative
history? You didn't --

CHATRPERSON GRIFFIS: I think his
testimony was that he was knowledgeable of it.

MS. BELL: Yes, he was knowledgeable.

CHATIRPERSON GRIFFIS: Mr. Bello, is that
correct?

MR. BELLO: That is correct, sir.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

201

CHAIRPERSON GRIFFIS: All right.

MR. MURPHY: So you were knowledgeable of
it? Okay.

MR. BELLO: Absolutely.

MR. MURPHY: Okay. I'm curious. You
referred to previous Zoning Administrators and a
tradition or a consistency in interpretation of the
zoning law. Is that in the zoning laws that are text
labeled DCMR? Is that correct?

MR. BELLO: 11, specifically.

MR. MURPHY: Okay . So 1s there another
text that you referred to, perhaps an annotated on
cliff notes that previous administrators have had or
is there a history to each paragraph that if you have
a question you refer to or do you not do that?

CHAIRPERSON GRIFFIS: And I want a copy if
you have it.

MR. MURPHY: Well, I'm curious, because --

CHAIRPERSON GRIFFIS: I picture this big,
leather bound piece. Come on, fess up. Is there one?

MR. BELLO: No, other that some written
opinions of previous Zoning Administrators, no. But
let me just inform that a little bit and I don't know
if I'm going to be telling on myself here, but I

happen to be one of the last ones that actually worked
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under Zoning Administrators who had worked under
Zoning Administrators back to 1958. So I have the
privilege of tutelage of those Zoning Administrators.

CHAIRPERSON GRIFFIS: So you have
institutional knowledge is what you're saying?

MR. BELLO: I believe I do, sir.

CHAIRPERSON GRIFFIS: Okay. And the
regulations also in all of our copies, am I correct,
actually cite the source of any changes of the
regulations and the dates that it was changed
underneath that section. So you could, in fact,
reference those.

MR. BELLO: Absolutely, sir.

CHAIRPERSON GRIFFIS: Okay.

MR. MURPHY: Again, if I could get a copy
of that, it would be wvery valuable.

CHAIRPERSON GRIFFIS: It doesn't exist.

MR. MURPHY: And I understand, based on
your earlier testimony, that all the drawings shown to
you -- if I have misunderstood, correct me. Maybe I
should just put it this way. Have all the drawings
that have been shown to you up until now concerning
this property been developed by the applicant?

CHAIRPERSON GRIFFIS: I don't understand

the relevancy and too broad of a question actually. I
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mean, we're looking at specific documents. And what
is the relevancy of that it was created by the
applicant or not?

MR. MURPHY: Well, there were a number of
annotations and signatures or not signatures, lines,
dashed 1lines and so on, on drawings that you said
those were by the applicant not by anyone in the
District and, therefore, they weren't germane to your
consideration.

MS. BELL: Okay. I'm going to object to
that gquestion for two reasons. First of all, I'm
confused as to what relevance it has, and the second
objection is his testimony went to those documents
provided at the time that the permit was issued. And
your question went to, you know, between the time it
was issued to now and any other.

MR. MURPHY: Let me rephrase it, so it's
very clear. You were shown a number of documents such
as that one on the board, in fact, those two. I
understood what you said, that they were developed by
the applicant. Okay.

MS. BELL: More importantly, they were
part of the -- okay.

MR. MURPHY: They were developed by the

applicant. Okay. Were there any documents, any
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drawings, any analysis done by the District of
Columbia not previously done by the applicant? Is
there any stand alone drawing that was done by the
District on this property? I'm Jjust trying to
understand it, because it looks 1like everything that
is drawn or calculated or considered was done by the
applicant.

CHATRPERSON GRIFFIS: Wow . Was it vyour
understanding that the District would generate permit
documents for an applicant?

MR. MURPHY: I'm just trying to clarify
that is there any document that wouldn't be subject to
interpretation that this line is incorrect because it
was done by the applicant?

MS. BELL: In the application process? Is
that what vyou're saying, the application permit
process?

MR. MURPHY: Well, I asked Mr. Bello, but
yes, go ahead.

MS. BELL: If you can answer.

MR. BELLO: Well, actually, as a matter of
policy, the District Government does not generate
plans on behalf of an applicant. That is number one.

Number two, an applicant, to the best of their

understanding, could submit an application for a 10
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story building in a zone that only permits two.
Perhaps that's their understanding, but that doesn't
mean they are going to get a permit there. But the
answer to your question is the District nor DCRA does
not generate plans for an application.

MR. MURPHY: Thank you.

MR. BELLO: You're welcome.

MR. MURPHY: That 1is the extent of my
questions. Thank you, sir.

CHAIRPERSON GRIFFIS: Thank you.

MR. BERNSTEIN: I've got just one more.

MR. MURPHY: I'm sorry.

CHAIRPERSON GRIFFIS: You brought the big
guns, Mr. Murphy. You got to let them talk.

MR. BERNSTEIN: Absolutely. I appreciate
it.

CHAIRPERSON GRIFFIS: It looks 1like vyou
got backup people coming, too. Okay.

MR. BERNSTEIN: Mr. Chairman, I understand
your point to me earlier that if the structure goes
over the 1line and it wasn't permitted and it falls
outside of the zoning issue and it's a permit
enforcement issue. I have guestions related to
whether or not DCRA should have identified this issue

prior to the time the permit was issued and,
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therefore, stopped it. So I would like to pursue that
line of questioning.

CHAIRPERSON GRIFFIS: So you're trying to
establish whether it was their requirement to
establish where the property line was and where this
retaining wall landed on the property?

MR. BERNSTEIN: Exactly.

CHAIRPERSON GRIFFIS: Okay.

MR. BERNSTEIN: Exactly. Mr. Bello, when
an application comes in, a permit application, is
there a process for evaluating that ©project's,
proposed project's, impacts on a neighboring property?

CHATIRPERSON GRIFFIS: That's a different
guestion than what you started off saying.

MR. BERNSTEIN: Well --

CHAIRPERSON GRIFFIS: You're talking about
impact on the adjacent property of that which is being
proposed to be permitted?

MR. BERNSTEIN: What I'm trying to capture
is if there was information available to the DCRA at
the time the permit application came in, should they
have evaluated, identified it and then denied the
permit, the zoning permit.

So I would like to know what the process

was for evaluating the permit application and what
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standards there are for either accepting the permit as
a zoning matter or denying it if there is implications
for --

CHAIRPERSON GRIFFIS: Based on impact?

MR. BERNSTEIN: Based on the project's
effect on a neighboring property.

CHAIRPERSON GRIFFIS: It sounds like a
special exception you're asking the criterion for the
Zoning Administrator to conduct.

MR. BERNSTEIN: Well, I'm trying to
determine not necessarily a special exception.

CHATRPERSON GRIFFIS: Right. Mg. Miller
agrees with your question. She wants to ask it.

VICE CHAIR MILLER: Well, I want to phrase
it a different way, because I just think, you know,
probably the answer is no, but I think we need to get
it on the record.

Does the Zoning Administrator consider
impact on neighboring property when it reviews a
permit?

CHAIRPERSON GRIFFIS: Or more directly,
did you in this case and should you have or should you
not have?

MR. BELLO: The answer is no.

COMMISSIONER HILDEBRAND: I think vyour
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question, maybe you're asking the wrong person. It
seemed when I was listening to what you were saying,
and I may be misinterpreting you, but it sounds like
you're asking did the District do a wall check to make
sure that the wall was placed on the right spot. And
the Zoning Administrator is not the person you would
ask that. That's a Building Land Regulation question.

MR. BERNSTEIN: If I could clarify. Prior
to the time the wall was constructed, there was
information in the record that would indicate that it
would cross over the line onto park property.

CHAIRPERSON GRIFFIS: Okay.

MR. BERNSTEIN: And so --

CHAIRPERSON GRIFFIS: And that's where I
thought you were initially going.

MR. BERNSTEIN: Yes.

CHAIRPERSON GRIFFIS: When you say impact,
it raises a whole different issue for this Board and,
especially, zoning and all the processes that we do.

MR. BERNSTEIN: I'm sorry, I don't have
the lingo down yet.

CHAIRPERSON GRIFFIS: Indeed. So look, I
think the direct gquestion goes to the fact of, Mr.
Bello, when you were presented with the documentation

in order to approve this, what documentation did you
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have or should you have had that would have indicated
the property line and the location of this retaining
wall on the property or off the property? How could

you assess where it was?

MS. BELL: Could I ask a different
guestion?

CHAIRPERSON GRIFFIS: No.

MS. BELL: He just said that there was
evidence.

CHAIRPERSON GRIFFIS: Let's go.

MR. BELLO: Okay. To answer that, I think
I'll turn to section 3202.1 and .2. .1 says "Except
as provided in 3202.5, .7, .8., a building permit

shall not be issued for the proposed erection,
construction, conversion or alteration of any
structure unless that structure complies with the
provisions of this title.™

Then .2 says "To determine compliance with
the provisions of this title, each application for a
building permit shall be accompanied by any of the
following that is deemed necessary: Scaled drawings
showing the exact shape, topography and dimensions of
the lot to the built upon." And let me Jjump to
subsection (b), "An official building plat in

duplicate prepared by the Surveyor of the District of
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Columbia upon which the" --

CHAIRPERSON GRIFFIS: That's the key. Did
you see a plat in this?

MR. BELLO: I saw a plat, sir.

CHAIRPERSON GRIFFIS: And vyou saw the
location of the proposed construction on that plat?

MR. BELLO: That is correct, sir.

CHATRPERSON GRIFFIS: And was it on the
property or did it go off the property?

MR. BELLO: Absolutely on the property.

CHAIRPERSON GRIFFIS: So the documentation
based on the plat and the plat was created by whom,
the base plat?

MR. BELLO: The base plat is created by
the Surveyor's Office, but the --

CHATIRPERSON GRIFFIS: Which is an arm of
the District of Columbia Government?

MR. BELLO: That's correct, and that is to
assure the boundaries of the property line that we're
reviewing.

CHATIRPERSON GRIFFIS: Okay.

MR. BELLO: The responsibility for
imposing the building and whatever else is proposed is
the applicant's, and there is no way to second guess

that when an applicant indicates clearly on the plat
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that whatever they are doing is completely within the
confines of their property.

CHAIRPERSON GRIFFIS: Who normally does
that? Who normally draws on the plat for a permit
issue?

MR. BELLO: The applicant.

CHATRPERSON GRIFFIS: Okay. But who from
the applicant's team would do that?

MR. BELLO: Probably their architect or
engineer.

CHAIRPERSON GRIFFIS: Okay. Follow-up?

MR. BERNSTEIN: Yes, please.

MS. BELL: Can I go back to my question?
He in his question to you --

CHAIRPERSON GRIFFIS: Right. He is going
to evidence in the record.

MS. BELL: Right. And I would like him to
identify what evidence in the record indicated --

CHAIRPERSON GRIFFIS: Well --

MS. BELL: Okay.

CHATRPERSON GRIFFIS: We're way ahead of
you.

MS. BELL: Okay. Thank you.

CHAIRPERSON GRIFFIS: We'll let it go.

MR. BERNSTEIN: There is an engineering
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report in the record that I believe was submitted to
DCRA and reviewed, which has data in there indicating
that the footer of the wall encroached on park
property and that, to my knowledge, was in the
possession of DCRA at the time it was making its
decision on whether to approve this wall.

CHAIRPERSON GRIFFIS: Okay.

MS. BELL: Okay. Which engineering
report?

CHAIRPERSON GRIFFIS: And it's 1in the
record and you can cite that to the Government's
counsel later. We don't need to know it. Obviously,
the footer would be below grade.

MR. BERNSTEIN: It is.

CHAIRPERSON GRIFFIS: By definition and my
understanding of what a footer is, it wouldn't rise 4
feet above the adjacent grade, so it wouldn't be a
zoning issue.

VICE CHAIR MILLER: And I just want to
follow-up though. If the Zoning Administrator was
aware of that kind of report or letter, isn't that
something that the Zoning Administrator would factor
into determining the boundaries under 32027

MR. BELLO: The footers of a retaining

wall cannot be reflected on Surveyor's Plats. And
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more importantly, if, in fact, the report that the
gentleman refers to exists, I think you probably would
be talking about a post-permit report and not a pre-
permit report.

VICE CHAIR MILLER: So could you answer my
guestion? If it did exist, is that not something that
would be factored into determining whether the wall
encroached upon adjacent property?

MR. BELLO: No, ma'am.

VICE CHAIR MILLER: Why not?

MR. BELLO: The determination actually
would be germane to compliance with the Building Codes
and not the Zoning Regulations. So it would be the
structural reviewer that <considers that kind of
document and not the Zoning Administrator.

MR. MURPHY: Thank you, Mr. Chair.

CHAIRPERSON GRIFFIS: We're not done with
you, Mr. Murphy. Where are you going? Okay. All
right. You're finished with your questions. Anything
else, any other follow-ups? Is that it?

MR. CAROME: I have a follow-up question.

CHAIRPERSON GRIFFIS: You have had your
cross, Mr. Carome. You want to cross on the new
testimony based on the cross examination? Boy, this

is going to be interesting to define, to keep in
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scope. Okay. Let's go.

MR. CAROME: Mr. Bello, does --

CHAIRPERSON GRIFFIS: Can you turn your
mike on, please?

MR. CAROME: You mentioned that the source
document for the plat documents comes from the
Surveyor's Office. Is that right?

MR. BELLO: The Surveyor's Plat, that's
correct.

MR. CAROME: Do vyou know whether the
Surveyor's Plat comes in that form with the building
restriction line already drawn on it?

CHAIRPERSON GRIFFIS: Which building
restriction line?

MR. CAROME : The 25 foot building
restriction line that we have seen on Exhibit 23 in my
Volume 1.

MR. BELLO: Well, I mean, I can answer.
No, it does not, one. Two, I think you used the term
loosely, the term building restriction line loosely,
which has a specific definition in the Zoning
Regulations and it doesn't pertain to the rear vyard
setback at all.

MR. CAROME: No connection between the

two?
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MR. BELLO: No, the building restriction
line, as defined, and the builder's plat the Surveyor
issues does not come with a pre-imposed building
restriction line in the sense of trying to set what
the zoning setback is. That will be outside the scope
of the authority of the Surveyor.

MR. CAROME: That's it.

CHAIRPERSON GRIFFIS: Thank you.

MR. BELLO: Thank you.

CHAIRPERSON GRIFFIS: Follow-up, Ms.
Miller?

VICE CHAIR MILLER: Mr. Bello, I want to
make sure I understand your testimony and so this may
sound simplistic, but I just want to make sure. 1It's
your testimony that a retaining wall is a structure.
Okay.

MR. BELLO: It certainly meets the
definition, vyes.

VICE CHAIR MILLER: And that the overlay
doesn't apply to it, because the overlay applies only
to buildings?

MR. BELLO: Well, I mean, specifically,
when you say the overlay doesn't apply to it, the
question 1is does it factor into the 30 percent limit

of the Wesley Heights Overlay and I think my answer is
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that it does not.

VICE CHAIR MILLER: So with respect to
that provision it doesn't apply?

MR. BELLO: Absolutely not.

VICE CHAIR MILLER: And it's also allowed
pursuant to 2503.2, is that correct, the structure to
be in the yard, the retaining wall?

MR. BELLO: Well, I mean, clearly, there
is a reason why the Zoning Regulations --

VICE CHAIR MILLER: 3.

MR. BELLO: I'm sorry?

VICE CHATIR MILLER: 2503.3.

MR. BELLO: 03.3. That's correct. That's
in its plain language.

VICE CHAIR MILLER: Okay. And my final
question goes to 2503.3, which says "A fence or
retaining wall constructed in accordance with the D.C.
Building Code may occupy any yvard required under the
provisions of this title."

I heard you say a couple of different
things and I want to make sure I understand it. On
the one hand, you said a building permit wouldn't be
issued unless the retaining wall was 1in accordance
with the Building Code.

MR. BELLO: That's correct.
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VICE CHAIR MILLER: And then I also
thought I heard you say that you don't have to look to
the Building Code to determine compliance with this
section for zoning.

MR. BELLO: The Zoning Administrator.

VICE CHAIR MILLER: The zoning
Administrator?

MR. BELLO: Yes, is not required to look.

VICE CHAIR MILLER: So does that mean that
you're relying on the professional engineers making
that determination?

MR. BELLO: The Structural Division of
DCRA, that's correct.

VICE CHAIR MILLER: Okay. But that has to
be made before a building permit is issued?

MR. BELLO: Oh, the determination is made,
yes.

VICE CHAIR MILLER: To comply with the
Zoning Regulation, even though it's not a =zoning
decision?

MR. BELLO: Well, I think I also testified
that i1f you read that in context, it really reads to
concede control of the structural element of a
retaining wall to the appropriate authority. I don't

think it requires expertise of the Building Code of
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the Zoning Administrator.

VICE CHAIR MILLER: Okay. So I mean, if
the Building Code says a fence can't be higher than 7
feet, then you make that determination that it's not
higher than 7 feet? 1Isn't that correct?

MR. BELLO: Well, more importantly, the
permit would not be issued for one that is over 7 feet
or, in this case, if it doesn't -- the retaining wall
doesn't comply with the Building Codes don't get a
building permit.

VICE CHAIR MILLER: Okay. Thank you.

CHAIRPERSON GRIFFIS: Follow-up?

MR. CAROME: Yes, I would like to follow-
up on the guestion that Ms. Miller just asked, 1if I
may?

CHATIRPERSON GRIFFIS: Did she uncover new
evidence for you?

MR. CAROME: Well, I think she -- I think
there is still a question here about what is the
interplay between the Building Code and the Zoning
Code. For example, Mr. Bello, can the Zoning
Administrator make the decision under 2503 that it is
properly zoned before the Structural Division of DCRA
has passed on that question or must the Zoning

Administrator wait until that is done?
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MR. BELLO: I'm not sure I understand the
guestion. Could you rephrase that?

CHAIRPERSON GRIFFIS: I'm not sure it goes
to much relevance, because, quite frankly, in my
understanding of Mr. Bello's testimony, i1t wouldn't
matter. Because the fact of the matter is Mr. Bello
is saying it removes the expertise of the Building
Code review from the Zoning Administrator and vests it
in those that have the understanding and the
professional knowledge to review it for Building Code
compliance. Therefore, Mr. Bello could sign-off on
zoning first and then if it didn't go out the door as
a permit, that would be in compliance with 2503.3,
because someone else rejected it for noncompliance
with the Building Code. Mr. Bello, is that actually
what you might say?

MR. BELLO: That's it in a nutshell. Yes,
sir.

CHAIRPERSON GRIFFIS: Okay.

MR. CAROME: But disn't it also right
though that before one can know whether the structure
was properly zoned and allowed under 2503.3 to know
whether that zoning decision is right, you have to
know whether or not a determination has been made that

also complies with the Building Code?
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CHATIRPERSON GRIFFIS: That's the same
guestion.

MR. CAROME: Isn't that right? What I'm
really asking is is it a =zoning decision ultimately,
as well as a Building Code decision?

MR. BELLO: Well, I mean, what you are
saying is that, you know, as a matter of procedure, if
an application comes in for a retaining wall, the
application first has to be signed-off by the
structural engineer before the Zoning Administrator
signs-off. That's a matter of process.

MR. CAROME: Well, but, you know, is the
DCRA's Structural Division's decision about whether
the Building Code is complied with, is that part of
the overall zoning decision being made by DCRA?

CHATIRPERSON GRIFFIS: Let me ask you in
reverse, Mr. Bello. In your opinion, i1f you approve
this in accordance with 2503, that it would not have
to get other review from the Building Code Divisions?

MR. BELLO: Absolutely not.

CHATIRPERSON GRIFFIS: Okay.

MR. CAROME: But would the zoning decision
be finished as soon as you approved it?

MR. BELLO: Well, I mean, the zoning

decision technically is finished at the time that I
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approve it, but knowing that no building permit can be
issued unless it 1s 1in compliance with the Zoning
Regulations. The fact that the permit is not issued
in itself indicates that it's not in compliance.

MR. CAROME : Well, sometimes the
Structural Division makes mistakes, right? It's not
always right.

MR. BELLO: I <can't speak for the
Structural Division.

MR. CAROME: Well, 1if the Structural
Division made a mistake in evaluating this, would the
zoning decision also be mistaken?

MR. BELLO: Well, then that becomes an
enforcement issue. What you are talking about is if a
permit is issued in error and the error emanates from
the Structural Division, is such a permit revokable
under the enforcement authority of the Building Code's
official? The answer is yes.

CHAIRPERSON GRIFFIS: Or the worst
extreme, Mr. Bello, if it was in error, is it your's
to find that error in structure? Do you re-review all
the Building Code compliance before it goes out the
door?

MR. BELLO: Absolutely not, sir.

CHAIRPERSON GRIFFIS: Okay. I think we
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have really hit this one home.

MR. CAROME: No further questions.

CHAIRPERSON GRIFFIS: The more questions
we ask, the more confused we get. Ms. Miller?

VICE CHAIR MILLER: I'm just going to make
this comment that I think the issue here is was the
permit issued in error, so I wouldn't think that the
only recourse would be an enforcement one. I think it
would be what we're doing right now.

CHAIRPERSON GRIFFIS: That's very true.
And the proper authority of this Board would be to
hear appeals of zoning issues and as they are
established for zoning issues. I don't think we start
hearing whether the accessibility of buildings or
whether ADA is compliant with or whether we have the
fire ©protection or sprinklers are required in
buildings, that's not my experience on this Board nor
have I seen any appeal come in that vein.

MR. CAROME: The only difference here is
that the zoning provision in question here
specifically references the Building Code.

CHAIRPERSON GRIFFIS: I know. Often
things that we adopt into our regulations, other
Building Codes, but that doesn't give this Board the

authority then to enforce or hear appeals, based on
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that entire code.
MR. CAROME: No, of course. I'm not

suggesting, but to the extent that the Building Code

applies to --

CHAIRPERSON GRIFFIS: I know. I know.

MR. CAROME: -- fences and retaining
walls.

CHATRPERSON GRIFFIS: Believe me, the
Board understands vyour position. This is very
interesting information. I think we are very clear on
everyone's position. It's going to be, believe me, a

difficult deliberation on this getting to the bottom
of it, but we will. Anything else? Very well. 8:00,
should we take a dinner break and make it back here?
No, I didn't think so. Okay.

There are a couple of wvery important
things to go through. First of all, it is critical
that we get the hardcopy of the PowerPoint. I would
suggest that we get that submitted in as fast as
possible. I need to know when that can be. I would
like it before the end of the week. Is that possible?

MS. BELL: Yes, sure.

CHAIRPERSON GRIFFIS: Okay. So we're
going to serve that on everybody and it's going to be

put into the record. That would be helpful. It was
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an excellent presentation. I think it clarifies quite
a bit. Mr. Carome, guestion on process?

MR. CAROME: Well, I would suggest, since
this is the +wvery first time that this new
interpretation of where one measures the yard --

MS. BELL: I --

MR. CAROME: Would vyou 1let me finish,
please?

CHAIRPERSON GRIFFIS: Let him finish.

MR. CAROME: Where the required vyard is
measured from, from the back of the 1lot or the
building. Since this has not been presented in any --
wasn't raised at all in the intervenor's --

CHAIRPERSON GRIFFIS: What's the point?

MR. CAROME: That we should be permitted

CHAIRPERSON GRIFFIS: Do you want more
time?

MR. CAROME: We should be permitted, if we
wish, to submit argument on that point.

CHAIRPERSON GRIFFIS: You've got an
opportunity in closings and rebuttal witnesses. I
think that would be very appropriate. I disagree with
it that we have new definitions of measuring rear

yards at this point or that was some sort of a
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surprise, this case presentation. Obviously, it would
be helpful with everything up in front of it, but I
didn't find that as that devastating of a testimony in
evidence. Okay.

So let's move on. Any other questions?
Next? When will we meet next? I know it's all a
burning question in everyone's mind. I suggest we set

th

this for the afternoon of the 10 of May.
Difficulties? Good. No scheduling difficulties?
Very well.

Let me be very realistic with you here.
We have left this afternoon open, because we have one

heck of a month ahead of wus, knowing full well we

would have overflow. We did not anticipate using this

case 1in that overflow. However, I think we can put
this in. It is the only case scheduled for the
afternoon. The difficulty is this. We have a very
full morning. As you saw today, our mornings can

often go until 2:00 or 3:00.

I can't predict what it would be, but I
certainly hope it doesn't do that again. We are
starting the morning on that with three cases, a
little late, because of a Special Public Meeting. All
that is to say, I would hope that we would finish on

the 107. I would imagine that we could get rolling
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and I won't schedule anything else for that afternoon
as opposed to what we had today, where we had a full
schedule to get through.

So that being said, if there's no
difficulty with that, any other questions in terms of
schedule process? We're not anticipating any sort of
additional filings before that. 1Is that correct? We
have your filings in terms of the case presentation,
Mr. Aguglia, we're all set?

MR. AGUGLIA: That's correct.

CHAIRPERSON GRIFFIS: Okay. So we're not
anticipating anything else, at this point. Very well.

I'm sorry, except for the Government's submission of
their PowerPoint presentation. Yes, questions? No
questions up here? Yesg, sir?

MR. WATSON: I'm going to be testifying
with the --

CHAIRPERSON GRIFFIS: If you wouldn't
mind, I'm sorry, I just need you on a microphone.
Thank you, Mr. Aguglia. I'm sorry, sir. It's the
button right there on the center of the base. Oh,
perfect.

MR. WATSON: Okay . Fine. I'm George
Watson. I'm a member of the Zoning Committee of ANC-

3D.
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CHAIRPERSON GRIFFIS: Excellent.

MR. WATSON: And I will be testifying as
part of the ANC of that --

CHAIRPERSON GRIFFIS: The ANC's
presentation?

MR. WATSON: ANC-3D.

CHAIRPERSON GRIFFIS: Okay.

MR. WATSON: Do you need my testimony
before?

CHAIRPERSON GRIFFIS: Absolutely.

MR. WATSON: You do?

CHAIRPERSON GRIFFIS: If you have it.

MR. WATSON: Okay. So I give it to you
now-?

CHATRPERSON GRIFFIS: If you have it now,
it would be fabulous to get it, 1f you want.

MR. WATSON: Do I just hand it to --

CHAIRPERSON GRIFFIS: Right.

MR. WATSON: Or to you or to her?

CHAIRPERSON GRIFFIS: Well, you're going
to give it to her and now that everyone is here,
you're going to serve it on all of the participants.

MR. WATSON: I only have -- my printer --

CHATIRPERSON GRIFFIS: But here is Ms.

Gates to tell you that she may not want to utilize
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that strategy.

MR. WATSON: She has told me don't.

CHAIRPERSON GRIFFIS: Indeed. Indeed.

MR. WATSON: And she is the boss.

CHAIRPERSON GRIFFIS: Indeed.

VICE CHAIR MILLER: Right.

CHAIRPERSON GRIFFIS: Indeed she is. If
there's nothing wrong, we're going to hear it at some
point, so as you coordinate with your team in your
case presentation, the element of surprise is not
always a successful one in zoning issues, as you may
well know on the Committee. And so getting the
information out, I think is the most important. So if
you have something to provide tonight, if it is in
accordance with your team, I think that would be best.

If not, there it is, we'll see you when you get it

presented.

MR. WATSON: Okay. Fine.

CHAIRPERSON GRIFFIS: Good. Thank you all
very much. Anything else? Nothing else? Great.

Everybody have a great evening and enjoy tomorrow,
because it should be the same as the weather we missed
today. If there is nothing else, Ms. Bailey? Nothing
else for us? Very well. Thank you very much. Let's

adjourn the afternoon session.
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(Whereupon, the Public

concluded at 8:16 p.m.)
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